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PREFACE TO THE FIFTH EDITION 

In this new edition, 1 have tried my level best to make 
Ihc book up-to-date and exhaustive without sacrificing the 
-finality of conciseness. All the Constitutions have been 
-carefully revised and made thoroughly comprehensive. The 
Constitutiem of Canada has been dealt elaborately. In 
addition to the Comparative I'afile, a summary of certain 
important topics have been appended to make the book 
useful to the examinees. 'I'he new Indian Constitution has 
been carefully and critically treated while the old has been 
retained to facilitate comparative study and to meet the 
needs of examinees. The novel feature of the new edition 
is that to each chapter University Questions have been 
.appended. 

I thank my readers and also teachers of the subject 
in other Colleges all over India for their kind encourage- 
aiiciU and unstinted support. 


H. S. C. 




PREFACE 

The present treatise has been written at the request 
of my pupils. \ have lrie<l iny best to iiiako it as useful' 
to them as possible. Though the bof)k has been mainly 
intende^l for uiuler-g^raduate students, f have made it c*om- 
])rehensi\e enough to suit all .serious students of consli- 
tulional hi.^^lc;:-}' and comparative politics. 

Lasll\-, I must acknowledge my deep debt of gratitude 
to the numerous body of writers on Political Constitutions 
of modern Stales, particularly to Profs. T,owell, Harriot, 
oorirow Wilson, Sidney Low, Strong, Ramsay Muir 
ami Alunro, whose contributions to the subject htive become 
almo.st classiciil. 


H. S. C. 




CONTENTS 


Chap. I. Introductory, —I. The Constitutions. Constitu¬ 
tion defined. What is embraced in a constitution. Neces¬ 
sity of a Constitution. The object of the Constitution. II. 

The Classification of States. 1. Unitary and Federal Con¬ 
stitutions. 2. Written and Unwritten Constitutions. 3. 
Rigid and Flexible Constitutions. 4. Parliamentary and 
Presidential forms. 5. The Nature of the Legislature. 6. 

The Nature of the Judiciary.1 

Chap. II. The Government of Great Britain. —I. Nature of 
the British Constitution. England has no constitution-- 
Nature of the English Constitution.—British constitution de¬ 
fined--II. Elements or Sources of the British Constitution.— 

III. Characteristics of the British Constitution.—The Supre¬ 
macy of the Rule of Law. Rule of Law and Liberty in Great 
Britain.—IV. Merits of the British Constitution 14 

Chap. III. Growth of the British Constitution.— I. Anglo- 
Saxon Period.- -II. The Norman Feudalism.—TIL Begin¬ 
nings of Parliament.—IV. Growth of the Privy Council.— 

V. Later History of Parliament --History of the House of 
Lords—of the House of Commons.20 

Chap. IV. (a) The Executive: Formal: The Crown.—I. 

The Crown in its relations—King to the Crown—King never 
dies—I.«:gal Rights and Actual powers of the Crow'n—King 
sh^M.ld live on his own—^Prerogatives and Powers-Separation 
of Powers—Crown a part of Parliament—King can do no 
wrong—Abdication of Edward VIII.—Legal powers and per¬ 
sonal influences of the King—Obligation to obey a law—II. 

* Clsaracteristics of the English Monarchy- -Merits.- III. 
Formal legal powers of the sovereign—Powers of the Crow^ 
and the Cabinet.—IV. Real Powers of the con.stiiutional 
monarch.—^V. Why Monarchy survives.—^VI. Crown and 
the Constitutional Crisis of 1910-11.—VII. Title and Suc¬ 
cession . .29 




CONTISNTS 


xii 

Chap. V. (fr) The Executive: Political. —I. The Growth of 
the Cabinet.—II. Features of the Cabinet as a political body. 

—III. Definition of the Cabinet—Ministers and Cabinet 
Ministers.—IV. Formation of the Cabinet.— V, Functions. 

—^VI. Principles of Cabinet Government.—^VII. Composi¬ 
tion.—VIII. Anomalies of.—IX. Cabinet and the Crown.— 

X. Cabinet's Central position.—Omnipotence of—How busi¬ 
ness is transacted—Future of the Cabinet—Haldane’s Com¬ 
mittee.- -XI. The Prime Minister—^His powers.—^XII. Cabi¬ 
net innovations—The Crisis of 1931— Why Coalition Minis¬ 
tries are short-lived.—^XIII. How a ministry may be ousted? 

—XIV. How a ministry may dissolve?— XV. Privy Coun¬ 
cil and the Cabinet: its Committees.42 

Chap. VI. The Executive: Permanent Civil Service.— I. The 
Civil Service—its need.—II. Origin.—III. The Government 
Departments .65 

Chap. VII. The Legislature. —I. What is British Parliament? 

—II. Sovereignty of Parliament.—III. Functions of 72 

Chap. VIII. The Parliament—The House of Lords.— I. The 
Nature of British Peerage—Ranks in the Peerage.—II. 
Composition of the Hou.^^e of Lords. III. The Second Cham¬ 
ber.—IV. The Strength and Weaknesses of the Lords.—^V. 
Privileges of the Lord.s.—VI. Functions and real powers of 
the Lords.—^VII. Conflict and Collapse—^Provisions of 
Parliament Bill of 1911.—VIII. Co-ordinate powers of the 
Houses: a fiction.—IX. Procedure within the House.—X. 
Proposals for Reformsi—Charges against—Inherent defects— 
Sessions—Some proposals—Conservative proposals—Lans- 
downe, Bryce—^Baldv^in plans—^Dangers to be guarded against 
—General Utility of the Lords—^its disservices .75 

Chap. IX. The Parliament.—The •House op Commons.— 
Reforms Acts.—I. Suffrage in Great Britain, prior to 1832.— 
Representation of the People Act of 1918.—J^ual Franchise 
Act of 1929.—II. Privileges of the House of Commons#— • 
III. Omnipotence of the Commons endangered.—IV. Organ¬ 
ization of the Comnmns—The Speaker—his duties.— V. The 
Quorum.—^VI. Kinds of Committees.—^VII. Process of 
Legislation—VIJI. Public Bills how pass^—The Appro¬ 
priation Act—The Budget.—IX. Private Bills how pas^— 



CONTENTS 


XllX 


Provisional orders.—^X. Conduct of buisness—in the Com¬ 
mons—in the Lords.—XI. Odd ways at Westminster . . 94 

Chap. X. Legislature and the Execvtive.—E quilibrium «n- 
balanced —Causes of Weakening—delegation—^proposed reme¬ 
dies against executive autocracy.116 

Chap. XI. The Judiciary and Political Parties.—I. Systems 
of Law in England—II. Rule of Law vs. Administrative Law. 

III. Independence of the Judiciary.—IV. Courts of Law in 
England—Criminal —Civil—^House of Lords a Supreme Court 
—The Lord Chancellor—Judicial Committee of the Privy 
Council—Some fundamental features of British Judicial 
Organization—Jury system—Safeguards of individual liberty 
—^Political Parties.121 

Chap. XII. Local Government.—I. History of Local Gov¬ 
ernment.—II. Modern Organization.—III. Administration 
of Local Govemm«it—^The Government of London.—IV. 
Relations of Local to the Central Government . . 130 

Chap. XIII. Whither Parliament—Modern tendencies . 135 

Chap. XIV. The Governance of Greater Britain.—I. 
Greater Britain—The Evolution of the Dominion Status— 
Dominion of Canada—Character of the Constitution—Posi¬ 
tion of the Crown—Federal Parliament—House of Commons 
and the Senate—^Theory of the Constitution—Amendment— 
Two peculiar features—Provincial Govemments~The Com¬ 
monwealth of Australia—Report of the Inter-Imperial Re¬ 
lations Conunittee, 1926—Special Position of India—Of the 
Governor-General—Relations with Foreign Countries—Result 
of the Conference of 1926—Irish Free State—^Egyptian Gov¬ 
ernment .145 


PART II 

Chap, f The Government bP France. —I. A study of Con¬ 
stitutional history.—II. A crop of Constitutions (1789-1875) 

—III. The nature of the present constitution—Contents of 
•the^Constitution; The Third Republic—^The National As¬ 
sembly .. 1 

Chap. II.—I. The Prerident of the Republic—His Impotence— 
Election—^Powers and Functions—^^vil^es and Liabilities 
^Impotence and strength ' . ' . . .10 






xiv 


CONTENTS 


• * 

Chap. III. The Legislatuse.--I. The Composition of the 

Legislature.—^11. Powers of the two Houses.—III. The 
Ministry.—IV. Ministerial responsibility, Council and 
Cabinet of Ministers.—V. Ministerial instability.—VI. 
Powers of the Executive—^Ministers—^Vll. Engli^ and the 
French Cabinet systems.~VIII. Administrative Courts: 
the Council of State. 

Chap. IV. Justice and Local Government.—I. Administra¬ 
tion of Justice.—II. Local Government . . . .32- 

Chap. V. The Government of Germany.—I. Unitary and 
Federal States.—II. Political History of Germany.—III. The 
Pre-war German Constitution.—IV. The Fall of the Hohen- 
zollerans.—^V. The New Constitution of Germany—The 
Characteristics of the New Constitution . . . . 36< 

Chap. VI. The German Executive: The President.— 

The Federal Chancellor—^Ministerial instability . . .44 

Chap. VII. The Legislature.—^R eichstag and the Reichsrat— 
Powers—^Division of powers, federal and local—^Direct Legis¬ 
lation-Initiative and Referendum.49^ 

Chap. VIII. Judiciary.—T he German Bill of Rights—The 
National Economic Council.5S- 

Chap. IX. The Old and the New Order.58 

Chap. IX (b). Germany under Hitler.61 

Chap. X. American Constitution.—I. A Historical Study.— 

II. Actual division of powers.64 

Chap. XI. The Federal Executive—^The President . . .74 

Chap. XII. The Congress.79- 

Chap.' XIII. The Federal Judiciary.84 

Chap. XIV. The Soviet Russia: Union of Socialist Soviet 
Republics.—^I. Political History —^First Revolution—Second 
Revolution—Union Congress of ^viets—'The Soviet C^sti- 
tutiqns: Old and New.87' 

Chap. 5cv. The Japanese Constitution.—I. Executive au¬ 
thority in Japan—Legislative Houses—Judiciary . . .93^ 

• • 

Ch^. XVI.—Switzerland.—^I. Swiss Political Government. 

II. Distribution of powers.—III. Government of the 
Cantons.—IV. The Federal Government—V. Popular con¬ 
trol over Legislation .. m «* 9^ 



CONTENTS 


XV* 


A Comparative- Study (Tabular) op the Constitutions . lOi 

A QtiTiCAL Survey of some topics . . * . . 11^ 

Indiaa Constitution. 

Chap. I. The Indian Constitution.—I. Historical Growth 

of Briti^ India.—^II. Growth of the Indian Constitution— 

The RegulstiRE Act of 1773—^Pitt’s India Act of 1784—^The 
Charter Act of 1813, 1833 and 1853—Third Period—The 
Mutiny—^The India Act of 1858—Indian Councils Act of 
1861—Indian Council Act of 1892—Councils Act of 1909— 
Fourth Period—Montagu’s Declaration of 20th August, 1917 
—^The Government of India Act, 1919—1110 Government of 
India Act, 1935 .'. T 

Chap. II. The New Constitution.— I. The Executive—The 
Crown.—II. The Secretary of State for India. Powers and 
Control—Administrative—^Legislative—^Financial responsibi¬ 
lity to Parliament.—III. The Council of the Secretary of 
State—^its powers—control over transferred and reserved sub¬ 
jects—The Secretary without the Council—India does not 
want the Council. The Hig^ Commissioner for India—^His 
duties (1919 and 1935).. . 18: 

Chap. III. The New Constitution (1935) . . . .28- 

Chap. IV. The Federation of India.— Its Composition—Ac¬ 
cession to—Central and Provincial Governments—the Judi¬ 
cature .29* 

Chap. V. The Federal Executive—Diarchy at the centre— 
Reserved and Transferred rides—Special responribilities of 
the Governor-General—^His powers, legislative, financial and 
executive—An Advocate General.33: 

Chap. VI. The Executive (Contd.).—I. The Governor-Gene¬ 
ral—his administrative, financial and legislative powers.—II. 

The Covemor-General and Ifis Executive Council. The Qiief 
Executive Departments—Organization of his Council—Indian 
and British Cairinet.—III. The Govemor-C^eneral and the 
Secretary of State—The Departmental System . , . 41. 

Chap. VII. The Federal Legislature (under Act of 1935) * 
—Composition, tenure of the Council of State and the House 
of Assembly—A President and a Speaker—Membership—^ 
Privileges—Procedure—Financial* Statement—4he Budget . 


50" 





ocvi 


CONtBNTS 


Chap. VIII. Fbatukes op the Federal CoNsmurioK . . 58 

Chap. IX; The Indian Legislature.—I. The Indian Legisla¬ 
ture— {A) The Council of State. (B) The Legislative As¬ 
sembly.—II. Powers of the Indian Legislature—Sanction of 
the Governor-General—his extraordinary powers.—III. 

Powers of the Houses.—IV. Privilege of the Indian Legis¬ 
lature—V. Procedure of a Bill.62 

Chap. X—^Ptovindal Government—Autonomy (1935) . 72 

Chap. XI. The New Provincial Government (1935 Act).— 

1. The Provincial Executive—Special responsibilities of the 
Governor—The Council of Ministers—Governor’s relations— 
Ministers and the Legislature—Safeguards and special powers 
of the Governor, executive, legislative and financial 74 

Chap. XII. Provincial Executive (1919) .... 83 

•Chap. XIII. The Provincial Lbgi^turb (1935).—Composi¬ 
tion—^The Legislative Council—^The Legislative Assembly— 

The Communal Award—The Poona Pact—Tenure and elec¬ 
tion—Speaker—Privileges of Members—Powers of the Legis¬ 
lature—Bengal Legislature—^Pro^cts and Parliamentary 
government. 96 

Chap. XIV. Provincial Legislature (1919) .106 

'Chap. XV. Distribution of Powers (Act of 1919 and Act of 
1935).—^Provincial, Federal and Legislative List—Conflict of 
Jurisdiction and Residual powers.112 

Chap. XVI. Important Federal Problems.—I. The Federal 
Court.—II. Administrative Relations.—III. Federal Finance. 

—IV. Sernces of the Crown.—^V. Economic Provisions.— 

VI. Amendmentir—VII. Franchise . . .121 

Chap. XVII. The Judiciary.—^I. Judicial Organixation—Sepa¬ 
ration of power • • ■ a ■ . 130 

Chap. XVlIl. Pubuc Services.138 

Chap. XIX. Inoun States ,. '.141 

App. a.—H istory of the Indian Constitnticmal Develcqiments i 

Avp, B.—Foreign Relatkms of hodia.x 

App. C.—Qwwth of tiie Indian Press . xi 

-App. D.—Otto Niemeyer Report.xiii 




THE 


MODERN CONSTITUTIONS 

CHAPTER 1. 

INTRODUCTORY.* 

I. THE CONSTITUTIONS. 

ConBtltatton Defined. 

Prof. Woolsey defines a constitution as *'the collection 
of principles according to which the power of the Govern- 
menty the rights of the governed, and the relations between 
the two are adjusted.” 

Prof. Gettell defines a constitution as those funda¬ 
mental principles which determine the form of a state. The 
fundamental principles include the method in which the state 
is organised, the distribution of its sovereign powers among 
the various organs of government, and the scope and the 
manner of exercise of governmental functions. 

Aristotle, the father of Political Science, dc^ed a constitatioa "as 
an (M'ganization of offices in a state and determines what is to be the 
governing body and the end of each community**. 

Prop. Gilohbibt thns defines a CooBtitiition:—^'*It is that body of 
rules or laws, written or unwritten which determines the organisation 
of goverAaent, the distribution *of powers to the various organs of 
government, and the general prindples on which these powers are to 
be exercised". 

9 aum Bryob defines the constitution as "the aggregate of the laws 
and customs through and under which the public life of a state goes on'*. 


*Por a detailed study about ConstfUaionst read BUmmts of PoliUeal 
SeieneOf Vol. I. Chap. XG and Vcl. II. Chap. XV. by the author. 
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MODERN CONSTITUTIONS 


What ia embraced in a Gonatitutlon. 

Modcrh constitutions may be said to comprise of three 
parts,—a Bill of Rights, the organization, structure and 
functions of Government, and the provisions regarding 
amendment of the constitution. 

A Bill of Rights gives a guarantee, explicit or implicit, 
of certain rights «to the individual citizens, e.g., freedom of 
the person and property of the individual citizen, freedom of 
speech and association, religious liberty, etc. Next, the 
constitution lays down the system of organisation and 
structure of the Government in its various branches, e.g., 
the legislative, executive and judiciary, the distribution of 
authority among those branches, among the central and the 
l(x;al Governments, and the functions of the various organs, 
and so on. lastly, a constitution usually contains provisions 
for its own amendment. To suit the changing forces of 
social and political life provisions should be (‘mbodied in a 
Constitution so that it might be suitably amended and made 
adaptable to the exigencies of time. 

The Weceesity of a Constitution. 

“The state is unthinkable without a constitution of some 
kind. It may, of course, be rudimentary and imperfect, but 
its existence is an essential clement of state organization.” 
Jellinek declares that a constitution is indispensable even for 
despotic states.* A state without a Constitution is a regime 
of anarchy. The English Constitution which I-ecky declared 
to be “still unformed” as late as 1660 is an unacceptable 
proposition. In its modern form it may not have 

_i_St- 

*Eveu during the reign of the Louis’ and long before the French 
Revolution some fundamental principles relating to the French Gonstitu> 
tion were present, such as, the king could not levy taxes without the 
assent of the States-general; he could not modify the Salicf law of 
'succession to the throne; bis power of legislation was limited by the 
Law of Nature, by the law of Bod; no man could be imprisoned exc^ 
by order of a judge; and the nation had a right to be convoked in 
National Assembly to deliberate upon the needs of the State. 
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-existed but it was never absent at least in a rudimentary 
form. Marriott thus points out: “The Constitution is 
to the state, as the soul to the body. More than that: the 
•constitution is the state/' 

HlSltlRY OF THE 1'ERM CONSTITUTION. ' 

Prof. Garner says that, “the word constitution as a term of Political 
Sc'iuucc wa.<} first used to designate certain laws or statutes issued by 
the hhiglish Crown. In the latter part of the seventeenth century tlm 
term gradually came to signify the more fundamental laws and especially 
those which related to the State organization. The term received its 
modem meaning from the document that gave the United States an 
instrument of government.” 

Real and Formal Constitution. —"Real Constitution being an actual 
historical constitution which has evolved under the operation of political 
and social forces, and the constitution which in fact is administered and 
which the people obey; Formal Constitution being the constitution in 
theory, the lawyer’s constitution, the actual legal instrument stripped of 
all its couveutiouB and historical addenda.’ 

Scope or Content of the Constitution.— The scope of the constitu- 

lion J Deludes :— 

fl) The outlining of the jM>wcrs of the three departments of 
the goveVtinient. 

(2) The prescription of the manner of exercise by them of the 
powers of government. 

(3) The definition of the sphere of individual liberty and provision 
for its protection against the ordinary organs of government. Every 
^constitution to-day contains a Bill of Bights which enumerate in detaila 
4he civil and political rights of the citizens. 

(4) The provision for the amendment of the constitution. 

'The ohfeot of the Oosetftutioii. 

Some writers stress the fact that the role of the Consti¬ 
tution is to stand as the protector of liberty of the governed. 
'“TWe objects of the Constitution,*’ says Prof. C. F. Strong, 
in his treatise on ‘Modern Political Constitutions’, “is*to 
limit arbitrary power, or, in other words to guarantee 
•certain rights to the governed. In short, it attempts 
•determine the exact position b/ the sovereign power/* 
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MbDERN CONSTITUTIONS 


n. THE CLASSIFICATION OF STATES. 

« 

ClMalfloation sooording' to Constitutions. 

The classification of states according to Aristotle^ 
into monarchies, aristocracies and democracies, ”would 
not carry us very jar**, says Marriott, though Woodrow 
Wilson alarms that **Aristotle’s enumeration still serves 
as an excellent frame on which to hang an exposition 
of the forms of governments.” 

"To divide the great States of to>day into Monarchies, Aristocracies 
and Democracies would obviously not carry us very far. To which of 
these three categories must be assigned, for example, the Constitution of 
Great Britain and the United States respectively? If the term 
'democracy* be claimed for republican America, can it be denied to 
England, still monarchical in form but in some essential reepectSr 
more democratic than the United States? These instances, suggest 
the need for a new basis of classification.** (Afamoft, Mechanitm of 
the Afodem State). 

Willoughby lays down the following principle of 
classification: **The only manner in which states may be 
differentiated is according to the structural peculiarities of 
their governmental organisation**. Similarly, Prof. Strong 
opines : ”In making our classification, therefore, we must 
find those attributes which are common to all modern consti¬ 
tutional states and divide the states according to the pecU’^ 
liarities of their organization**. 


*Aristotle investigated no less than 168 oonstitutionB^ both Gi^ 
an^Barbarian, and came to his famous classification of states based on 
llw fidnciple of looation of eotereigrdf—in the one, «n the f^w fir tn 
the' many, — monarchy, arietoeraey and polity. He distinguished 
between normal and perverUd toms of states. But neither his three 
forms dt nonnal states, Monarchy, Aristocracy and Polity, nor its three 
perverted forms, 'granny, Oligardiy and Ariftoeracy do exhaust tfaei 
varieties of modem states. 
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'Varieties of Oonatitatioiia. 

The basis of our classification of states, says Prof. 
Strong-, must be found, therefore, under the five following 
heads: (i) the nature of the state to which the constitution 
applies, i.c., whether they are unitary or federal; (2) the 
nature of the^ constitution itself, i.e., whether they are rigid 
or flexible; (3) the nature of the legislature i.e., according to 
the nature of suffrage and organization of the constitution; 
<(4) the nature of the executive, i.e., whether parliamentary 
or non-parliamentary; (5) and the nature of the judiciary, 
i.e., whether the administration of justice is accoi'ding to 
common law or administrative law. 

<Critioism of the basis of olasslfleatioii. 

But the above criterian is unscientific in as much as it 
does confuse* between states and governments and does not 
classify states sharply into distinct categories or groups. It 
merely gives a comparative idea of how one state differs 
from another in some attributes and resemble in others. 
Under the classification a state is once classed under one 
category and at another time under another. Prof. Strong, 
however, points out that **this sort of classification is the 
only one in keeping with existing conditions**, 

JPorms of ConstlSutions. 

I. UNITARY AND FEDERAL CONSTITUTIONS., 

[4. The nature of the State to which the Constitution 
applies.] 

We may classify constitutions as unitary or federal. 
The characteristic of the former is that **a single supreme 
authority exerts a single will** and all other powers, i.e., 

- -^ - _ _■ ■ ■ I 11 - - — - - - ■ — _ _ . --—— 

*Prof. Garner says that states and govemments. differ, fundamentally 
from eal^h other, so thdlr classifications must differ and should rest on 
differont prineipleB. But most writers fail to note the difference. Sthtea 
are either of three types. Monarchies, Aristocracies and Pemocrael«B, 
and they always exist in a pure form vnlifce the governments which are 
generally of mixed forms. 
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Other law-making bodies belonging to any portion of the 
state exist by virtue of an express creation, or by tacit recog¬ 
nition by the supreme authority. England, France and' 
Spain have unitary forms of governments.* 

On the other hand, a federal constitution is one in .which 
governmental power is distributed between the central and! 
the local governments, each being autonomous within its- 
own sphere. This being the case there must be .some 
authority which is to determine this distribution. This 
authority is the constitution itself. federal constitution- 
partakes of the character of a treaty”. ”It is”, according 
to Bryce, “a union of several states without unity.” The 
examples of federal states arc U. S. A., Germany and 
Switzerland. 

In federal states, says Dr. Finer, the following characteristics are 
revealed :—(1) Distribution of legislative powers between the federal 
and other state governments. This distribution of powers is at least of 
t-liree types. In Canada and in the present German constitution we Hud 
the central government to usurp greater powers of legislation and the- 
etate governments to possess a decreasing legislative power. As a 
result these federal states partake of the nature of unitary states and are 
called perfect federations. The old German confeder.ation, on tho 
contrary, was an example of imperfect federation, the component statea 
having wider powers of legislation. Between these two types come an 
intermediate type of which U. B. A. is an example. In some matters 
it is confederate in character while in others it is federal. 

(2) The distribution of administrative powers. In some federal 
states, e.g., in TJ. S. A. the federal subjects are administered directly 
by federal governments^ while under the old German constitution- federal 
subjects were administered by the states themselves, the central govern* 
mont having nd machinery for that pnjpose. • 

(8) The representation of states in the federal pariiament. 
Component members are represented in the second chamber of all 
ex^ng federal states on the basis of the principles' of equali^. ^ 


t*‘*A Unitary Constitutioxi is one in which governmental authority 
is fundamentally vested in a single organization, and all other organiza* 
tkms of government within the q|ate owe tbrir existence to, and receive 
their authority fxmn rids body.'* 
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* 

(4) Special revenue arrangements. A distinction is made between 
federal finance and state finance for the respective maintenance of the 
federation and the component states. 

(5) Special judicial arrangements. To interpret the constitution 
and to decide disputes between federal and component states a spedal 
judicial arrangement becomes necessary. 

(6) A speciallg difficult amending process. As the federal consti¬ 
tutions are generally written ones and as they involve balancing of 
powers between two sets of governments, some amount of rigidity has 
become inevitable with them. So the processes of amendments have 
everywhere been made roundabout and difficult. 

(7) Allegiance and Secession. The component states- must keep, 
up the constitution and any attempt at secession tantamonnts to 
rebellion. 

For a detailed study of federal states, the history of 
their growth, their advantages and weaknesses, etc., read the 
author’s text-book on Political Science. 

2. WRITTEN AND UNWRITTEN CONSTITUTIONS.* 

\B. (a) The nature of the Constitution itself.'l 

Written constitutions are defined as those which are 
expressly set forth in a specially written document while an 

* Written and unwritten eonetltutlonsi— The value of the distinction 
is little. (1) It is merely a distinction of degree and not of kind. There 
is no constitution ichich is wholly written or wholly unwritten. There 
are written elements in the English Constitution, while there are un¬ 
written elements in the American constitution. (2) Moreover, the idea 
that written constitution safeguards individual liberty acting as a cheek 
on the arbitrary authority of the government is also not a valid criterion 
of distinction. Many written constitutions attempt to safeguard 
individnaT liberty by restricting *governmental powers, but they seldmn 
provide for an instmment to punish any such encroachments or can so 
arrange as to compensate for a wrong that has been committed. (8) A 
written constitution is not more definite or decisive. It cannot be soi 
exhaustive and precise as to require no interpretadon (4) It is not «pors 
stable and sacred. We cannot say that the written emistitution of 
Germany in recent years is mmre stable than that of England, or the 
written constitution ct Italy is conuddered more sacred than that of 
Great Britain. 
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unwritten constitution^ is one which has grown up upon the 
basis of custom rather than upon written law. 

The two terms are, however, not happy terms, though 
they express a valid distinction. But this distinction is 
neither fundamental nor conclusive as in all written constitu¬ 
tions there is and must be an element of unwritten usage, 
while in the so-called unwritten ones though they begin in 
custom, there always are included some statutes. 

3. RIGID AND FLEXIBLE CONSTITUTIONS.t 
[B. (b) The nature of the Constitution itself."] 

Truly speaking, a survey of the constitutions reveals the 
fact that they in the main conform to one or other of the two 
leading types, vis., some follows natural growths (as that 
of England) and some come into existence as works of 
conscious art (e.g. America). The former type may be 
designated as Common Law Constitutions and the latter as 
Statutory Constitutions. In England, aU laws are of equal 
paramountcy, no one being superior to the other in consti¬ 
tutional value, while in America the laws passed by the 
ordinary legislature is of inferior value in the sense that if 
they conflict with any law or rule of the American constitu¬ 
tion, they are to yield. In short, in the latter group of 
states, the fundamental laws which are called the Constitu¬ 
tion take rank above the ordinary laws, while in the former 

*“An unwritten copstitution may have begun, not in formal agree* 
ments, but in usage, a usage which lives in men's recollections, and 
which even when it has been to a large extent defined, and secured 
against error, by being committed to Writing, is recorded as dtnbodying 
that which men have observed, and are deemed likely to continue to 
observe, not as that to which they have bound themselves formally by a 
law.” . , 

„ fMarlti and demerits of Flexible Conititiitlonei— The chief merits 
lie in their elattieity and adaptability. It recovers from shocks without 
injury. Another merit is that it reflects the natural outgrowth of the 
natioriial Ufe. It also makee corutitutional reforms easily possible and 
resolutions unrueessary. 
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group all constitutional changes are possible in the ordinary 
legislative way. 

James Bryce based his scientific classification of consti* 
tutions on this point of distinction between fundamental {or 
constitutional laws) and ordinary laws. He called 
•constitutions of such states, in which all laws are funda* 
mental and are of equal paramountcy and are alterable in 
the ordinary way, e.g., of England, as Flexible, and the 
•constitutions in which there prevail two sets of laws one 
'fundamental and the other ordinary, and where the former 
set can only be changed or modified by a special procedure 
•other than by the ordinary legislative process, as Rigid. 

"A rigid constitution is one which can be altered and amended only 
'by the employment of some special, and extraordinary, and prescribed 
-machinery, distinct from the machinery of ordinary legislation. A 
flexible constitution is one in which amendment takes place by the 
’Ordinary process of law-making, in which there is no formal distinction 

Chief defeetsi —^But its chief defects are said to be that they are 
unstable and with no guarantee of solidity and permanence. It being 
•easily alterable, it is not recognized as particularly sacred by the people. 

Merits of Rigid Constitution i— It has the advantages of certainty, 
definiteness and stability. 

Demerits I—^It labours nnder the defect that clearly expedient 
changes are difficult to accomplish, hence the danger of revolution. 
Moreover, the proposal of a change in the constitution diverts the atten¬ 
tion of statesmen and citizens more to the discussing of the legality of 
the proposed changes than their practical expedience. 

*'‘That which we call the Constitution of the United Kingdom, is a 
mass of precedence, carried in men's memories or recorded in writing, 
•of dicta* of lawyers or statesmt^n, of customs, usages, understandings 
and belies bearing upon the methods of government, together with a 
certain number of statutes, some of them containing matters of petty 
•deiigils^ others relating to private jnst as much as to public law, nearly 
all of them presupposing and mixed np with precedents and customs, 
-and all of them covered with a parasitic growth of legal decisions and - 
political habits, apart from which the statutes would be almost un- 
Witfkabl^ or at any rate quite different in their working from what they 
really are.*’ 
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between ‘constitutional’ and ordinary laws. In other words. Constitu¬ 
tions are differentiated by the position, authority and furtctions of the 
Legislature. Under Rigid constitutions the function of the legislature* 
is merely legislative —^to make laws under the limitations of the 
constitution : under flexible constitutions, its function is not only legis¬ 
lative but eonstituent; not only to enact, to amend, and repeal laws, 
but to make and modify the constitution.” 

The English Constitution is flexible, while the American 
is rigid. Most elaborate machinery is required to amend 
the American Constitution, while it can be easily done in* 
England by the ordinary legislature, which is sovereign. 

But there is no constitution quite so rigid as that of 
U. S. A., and none so entirely flexible as that of the United* 
Kingdom. There are, however, some constitutions which 
occupy an intermediate position between them. The French- 
Constitution which is rigid can be amended by a simple 
majority in the “National Assembly,’* which is merely a* 
joint'sitting of the two Houses of the French legislature. 

But the abstract distinction between rigidity and’ 
flexibility has become a misnomer to-day due partly to the* 
(a) increasing variety of the written constitutions, and (b) 
partly due to the decreasing rigidity of rigid constitutions. 
“Even in America the Law of the Constitution has been 
supplemented and modified by numberless constitutional' 
conventions.” Similarly, Lowell points out that “the 
distinction between constituent power of a flexible consti¬ 
tution and the mere legislative powers of a rigid constitution 
has been rendered of much less practical importance in some 
countries not only by making the process of constitutional 
amendment more simple (e.g., in Italy)* but also by making' 
the enactment of ordinary laws • more complex (e.*g., in 
Switzerland).” 

*”Though Italy has a documentary constitution, no spedal prpce4are 
for altering it is contained in the constitution. How flexible the Italiaof 
constitution is, in spite of its being documentary, may be seen in the 
work' of flfign<»r Mussolini, who has changed its spirit very considerably 
withckit actually breaking .the letter ot the constitution. Thus we leaoht 
tlw paradox, a voriiten constitution may he a fiemhte one.. 



PARLIAMENTARY AND PRESIDENTIAL FORMS II- 

4. PARLIAMENTARY AND PRESIDENTIAL FORMS. 

(C. The fiature of the Executive), 

A classification is attempted on the basis of relation of 
the executive to the legislature, A parliamentary form of 
gcovernment is one in which the executive is responsible to* 
the legislature, that is to say, - holds office so long as it 
enjoys the confidence of the legislature. A presidential or 
non-parliamentary form of government is one in which the 
executive is not responsible to the legislature. The execu¬ 
tive being popularly elected is made independent of fhe legis¬ 
lature. 

A parliamentary form of government is also known as- 
cabinet or responsible form of government, while a Presi¬ 
dential form is known as non-parliamentary form of govern¬ 
ment, t 


f Strength and Weakneseet off Parflamentary and Non-Parlla- 
mentary Governments. 

The strength of a parliamentary government rests in the fact that 
(1) it ensures a harmonious co-operation hetvreen the executive and th& 
legislative departments of its government; (HI) it provides for the* 
responsibility of the rulers to the ruled; (3) it is elastic and flexible. 

On the otherhand, it is objected' (1) that the union of the executive- 
and the lefi[islatnre in the same hands is not desirable; (2) it is the* 
government by a party which is in majority; (3) and of the majority a 
few dominate all. 

The strength of a presidential government lies in the facts that (1) 
it allows* the concentration of ihsponsibility in the executive free horn 
legislative control; (2) it is suitable in countries composed of different 
communities with diversity of interests; (8) it is energetic and powerfnr 
as ther^is no chance of a dual control of phiral* executive. 

The weaknesses of the presidential system lies in the facts that (11 
there is the constant danger of deadlock between the legislature addF 
the executive; and (2) the unportgnco’of executive efiee makes timda- 
of election periods of disturbaneP.^ 
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KemarlM i —If the above classification of constitutions 
are accepted as correct, we would have a cross classification 
of states. Though it would class the United Kingdom as 
Unitaiy, Flexible, Unwritten and Parliamentary, and the 
U. S. A. as Federal, Rigid, Written and Presidential: with 
France the difficulty of cross classification will arise. It 
will be classified as unitary, rigid, written and parliamentary. 

.5. THE NATURE OF THE LEGISLATURE. 

{D. The nature of the Legislature). 

Prof. Strong opines “that the most important piece of 
machinery in the modern constitutional state is the legis¬ 
lature or law-making body. Several ways of classifying 
states on this ground suggests themselves, but most of them 
are not fruitful. 

For example, “a claseifioation on the basis of one house or two 
houses is mit very real; again, a classification based on the variations in 
the methods of parliamentary procedure e.g., on the basis of the electoral 
system, or on the kinds of constituency, e.g., whether they are single* 
member or multi-member constituency, or on types of second Chamber, 
would carry us nowhere". 

6 . THE NATURE OF THE JUDICIARY. 

(Whether subject to the Rule of Law or under Adminis^ 
irative Law). 

Prof. Strong says that according as the systems of 
common law or administrative law prevails in a country, we 
can divide the constitutions into two types: (i) Common 
Law States, whose executive officials are subject * to the 
operation of the common law (Rule of Law) as applies to all 
other citizens and so are without special protection; and (2) 
Prerogative States, whose executive officials are prote;^ted 
by^a special system of administrative law, that is to say, 
are not subject to the jurisdiction of the ordinary courts for 
offences committed by them but to courts composed of their 
own departmental heads. 
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From the above analysis of Prof. Strong's criterion. 
about classification of constitutions it is clear that it cannot 
be accepted as a scientific one\ The highest importance 
that we can attach to it is that it is a criterion when applied 
to an individual state brings out in fuU the many characte¬ 
ristics that belong to tt. 

Prof. Strong finally summarises his classification 
thus:— 

Classification of Modern Constitutional States. 



1. The nature of the Unitary, 
state to which 
the constitution 
applies. 


Second type 


Federal or Qnaai» 
Federal. 


2. The nature of the Flexible (not neces- Bigid (not neoessarilyt 
constitution itself, sarily unwritten). fully written). 


8. Q?he nature of the i. (a) Manhood suff* 
Legislature. rage. 

<b) Single member 
constituency. 


j. (a) Adult Suffrafs 
(b) MnJti'membor' 
Gonstituenc^. 


ii. Elective or parti- ii. Non-elective Second* 
ally elective Second Chamber. 

Ohamb^. 


4. The nature of the Parliamentary. 
JBx^tive. 


Non-parliamentary or 
^ixed. 


6. The nature of the In Common Law In Prerogative Suites*- 
Judioiaiy. States (snbj|^ to (under Adminia*- 

the Buie of^w). trative Law). 






THE GOVERNMENT OF GREAT BRITAIN. 

CHAPTER IL 

I. NATURE OF THE BRITISH CONSTITUTION. 

“Engrland has no Constitution.” —^Tocqiieville, a 
"Frenchman, familiar with the long" succession of written 
'Constituticais of his own country made the remark that 
England has no Constitution.** An American student was 
once much surprised in a great London library when he 
was informed that “a copy of the British Constitution*’ is 
not available. The misconception arises of the fact that 
while a Frenchman and an American understand by the 
term Constitution a compact written constitutional document 
not alterable by the ordinary legislature, an Englishman 
understands a thing somewhat different. The English 
•constitution is a mass of statute law, common law, prece¬ 
dents, conventions and understandings. Some of these even 
are not sufficiently definite to be set down in writing. More¬ 
over, the process of evolution is always daily at work.. A 
•codification of the British constitution to-day would only 
become out of date after tomorrow, yet an Englishman 
believes that England has none the less a constitution, a 
body bf fundamental rules and usages relating to the struc¬ 
ture of the Government, even though it may not be set out 
in a documentary form. There cannot be any state without 
a constitution. 

Mature of tbe Sugllah Gonetltutlon. 

The Frenchmen and Americans over-emphasize the 
written and i rigid nature of their constitution. But some 
unwritten and flexible elements are present everywhere. 
Today the American constitution includes not only the^ori- 
giqal document but the vast mass of statutes, judicial 
(divisions, usages and “customs of the constitution.” In 
ithat sense there arises a similarity between British and 
.American constitutions. Even in the case of Great Britain^ 
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ithere are many written documents relating- to British Cklnsti- 
tution known as fragments of the English Constitution.*^ 

So Mr. Bryce states that though ''technically speaking 
there is no British Constitution,” what we understand by the 
term British Constitution is (a) a mass of precedents carried 
.in men’s memories or recorded in writing; (b) authoritative 
sayings of great lawyers and wise statesmen; (c) customs, 
usages, understandings and beliefs bearing upon the 
•methods of government; and (d) statutes mixed up with 
precedents and customs, legal decisions and political habits. 

Brltlah Constitution defined. —Prof. Munro thus 
^defines the British Constitution :—“It is a composite of 
-charters and statutes, of judicial decisions, of common law, 
•of precedents and usages and traditions. It is not one 
document, but many. It is not derived from one source, 
but from several. It is not a completed thing, but a thing 
which is still in process of growth.” 

II. ELEMENTS OR SOURCES OF THE BRITISH 

CONSTITUTION. 

The elements of the British constitution consist ofi— 

(1) The Landmarkn. Some of the great constitutional landmarks 
•comprise the Magna Charta (1215). the Petition of‘Bight (1628), the 
Bill of Bights (3689), the Act of Settlement (1731), the Act of Union 
>(1707), the Great Beform Act (1632), the Parliament Act (1911), and 
-the Irish Free State Act (1922). But these laws cover only a small 
ifragment of the whole ground. 

(2) StaluUs. They range over many centuries. Th^ rdate to 
methods of election, duties of officials, etc. 

(3) Judicial decisions. They have nourished the constitution so far 
-as they have interpreted Charters, Statutes, etc. The decisions relating 
•to prerogatives of the Crown, the privileges of the members of Parlia- 
medt, etc., are examples. 

(4) The Cimmon Law. They have grown in England apart from 
-any legislative enactment having their sanction in time-honoured cne- 
;toms. They have secured personal liberties in England greatly. Trial 
hy juries in the criminal cases is an example. 
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(6) The Conventions of the Constitution. They are the unwritten* 
rules of political ethics, as sacred as law but not enforceable by tbe- 
CoUrts. They include such usages and practices, as that Parliament- 
must meet once in a year, the ministry must resign when it loses 
the confidence of the House of Commons, the King must assent to< 
any Bill passed by both Houses of Parliament, the leader of the* 
majority is to the appointed by the Crown as the Prime minister, and* 
so on. These conventions are not laws but have the fca^^ of laws. 
The sanitions behind them are (a) public opinion and (b) the fear of 
impeachment. In England, however, the conventions are enforced^ 
neither by them. The conventions are obeyed because the laws of 
England are based upon it. If the Parliament be not summoned '*once- 
in a year”, money would not be voted and .everything would collapse. 
If the executive, on the other band, sanctions money for current expendi' 
ture, its illegality can be proved in the law courts and the supply 
can be stopped. So Dicey says that it is impossible to violate the- 
conventions without impunity. 

III. CHARACTERISTICS OF THE BRITISH 
CONSTITUTION. 

THE BRITISH CONSTITUTION POSSESSES THE FOLLOWING^ 
CHARACTERISTICS :— 

(1) England has got an unwritten constitution. But 
the whole of it is not unwritten.^ 

.r 

(2) English Constitution is flexible. It draws no dis¬ 
tinction between ^ordinary’ and ^constitutional* laws and 
proclaims the sovereignty of the British Parliament. Or 
in other words, constitutional changes are made by the 
legislature in the ordinary ways and no special machinery 
is required for such changes as' in the case of the United! 
States. 

*”!niere are certain written laws or etatutee which have '^ery 
conoideiably modified the constitution. For example, the Bill vA Bighte^ 
(18881), . is a law of the Constitution as also are the various Franohisa 
Acte, of the nineteenth and twentieth centuries, and specially the* 
Padiament Act of 1911”—>JlfO(fsfn Polit^V Constitutions. 
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(3) Unbroken continuity is another feature. The conti¬ 
nued national life of the people, notwithstanding foreign 
conquests and internal revolutions, has remained unbroken 
for fourteen hundred years. At no moment has the tie 
between the present and the past been-wholly rent asunder; 
at no moment have Englishmen sat down to put together a 
wholly new constitution, in obedience to some dazzline 
theory. 

The continuity of the English constitution is due to a 
great extent to (a) the geographical isolation of Britain from 
the rest of Europe, (h) the racial genius* of the British 
people, and (c) the constitutional flexibility of their consti¬ 
tution. 

(4) Unreality of the British Constitution. In the English 
Constitution there is a divergence between theory and 
practice, and ‘nothing is what it seems or seems what it 
is.’ Language and forms are still in use which were appro¬ 
priate at one time but have become archaic and misleading 
to-day. It is said that the King ‘appoints’ ministers but 
really speaking the Prime Minister chooses them out of his 
colleagues on the formal request of the King to form a 
ministry. 

“These unrealities, this wide divergence between theory 
and fact, render it peculiarly difficult to analyse or to describe 
the actual working of the English Constitution.’** 

f**The fnaion of racial strains—Celt» Saxon, Norman and Dane^ 
gave to the British Islands a breed of men in whom the ardour for free 
political institutions was strongs The British race have in all ages 
been impatient of improvised, uncertain, or dictatorial authority; on 
the other hand they have had at all times an innate respect for political 
authority based upon their own conBent.’'—^M unro. 

*Mr. Sidney Low states that there is a curious opposition between 
the actual and the formal elements. When a change in the constitution 
is contemplated, an Englishman prefers to justify it not by an appeal 
to general prineiples-^but by showing that it is in accordance with 
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(5) Legaiity and Impartiality. The British constituti<Mi 
emphasizes the rule, predominance and supremacy of law. 

The Bupremaey of the Rule of Raw. 

It secures that (i) 'no man is punishable except for a 
distinct breach of 'the law and his breach must he proved ‘ 
in the ordinary courts of the land.* Thus the personal 
liberty of a citizen is safeguarded against encroachment by 
the government. The rule of law illustrates the 'legality* 
of the English Constitution. 

Another rule of law is, (2) 'there is one Icm for aU\ 
and that all men are equal before the law.’ It means that 
*no man is above the law, ’ but is subject to the orefinary law 
of the realm and amenable to the jurisdiction of the ordinary 
tribunals. So this rule of law guarantees the impartiality 
of the British Constitution. In England every man is sub¬ 
ject to the ordinary laws of the ordinary courts, while in 
continental countries there are administrative courts formed 

precedent, and a natural and necettsary consequence of what has gone 
before. Eo^Iislinicu look to the pant because the English formal consti¬ 
tution is strictly a legal system. It is a part of the English Common 
Law. Prof. Hearn states that an educated Englishman would refer, 
when asked as from vrhat source a knowledge of the English constitu¬ 
tion might be gained, to those three great Statutes, the Magna Charts, 
the Petition of Bight, and the Bill of Bights, which Lord Chatham 
called the Bible of the British constitution. But from them he would 
find comparatively little that guides him as to the true character of 
our constitutions. Even to-day the representative and responsible aye- 
tern of government, the Cabinet, the Party System, the unique position 
of the Prime Minister and the Electorate, etc., are non-existent for all 
that our legal theory knows of it. We live under a system of tacit 
understandings, though the understandings themselves are not always 
understood. In English constitution, it is the expedients by which the 
rigour of an archaic body of doctrine is modified to suit the exigqpcies 
of a complex and highly developed modem civilization. This shaping 
process of ages has not ceased and is ceaselessly in operation. 
Mr. Bagehot said that "in the English constitution an observer wUl 
not find in the rough practice many refinements of the literary Uisory ** 
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by the respective departmental heads of the government 
before whom an officer of that department is tried for an 
•offence committed by him. In such cases want of impartial¬ 
ity is naturally apprehended. 

• So we find the Rule of Law to imply that (a) all men' 
are equal before the law, (b) that no man is to be punished 
unless he is proved to be guilty in a court of law, and 
(r) that all men are to be tried before an ordinary and not an 
tidministrative court. 

&ule of Xiaw and Xiiberty in Oreat Britain. 

Increasing volume of legislation and particularly its interfering 
character have made j^reat inroads on individual liberty, and modem 
Iciiiislalive history bears ample testimony to the truth of the statement. 
Ihicon observed that there is no worse torture than the torture of laws. 

Further, in recent years there is an equally marked tendency to 
■confer by statute judicial or quasi‘judicial authority upon permanent 
officials. Such a practice also militates against the principle of separa* 
tion of powers and makes the ejrecutive particularly strong. 

Moreover, the danger to individual liberty beuomea overwhelming 
if those who are lo lay down the law are also charged with the duty of 
applying it. “The judges may still be lions, but they are likely to 
become lions under the throne, though the throne is no longer occupied 
by a single monarch who can, at worst, be removed, but by the many- 
beaded bureaucracy which can be dislodged, if at all, duly by a sns- 
tained and gigantic effort." (For the evils of legislative delegation, 
read Chap. XI. Parliament in Transition). In short, England, which 
so long tenaciously held to the doctrine of the "rule of law'* does not 
tO‘day differ greatly from those countries which have adopted "ndmini- 
sirative law." , 

But the ordeal of a great War has demonstrated that England 
atill followed in spirit "the rule of law." Though the Defence ot the 
Realm Act conferred great powers on the Home Secretary, they were, 
however, used with the greatest caution. Even in case of the Irish 
•deportees, though the breach of the Habeas Corpus Act was politically 
justified, it could not save the Home Secretary from legal penalties. 
:So it is said that in England the*'rule of law* is etill sacrosanct. 
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IV. MERITS OF THE BRITISH CONSTITUTION. 

Bagehot points out the following characteristic merits 
of the British Constitution. 

I. (a) That it contains an efficient part for the real 
w(wk of government which is very simple—simpler than* 
any other constitution. This efficient part is the House of 
Commons, 

(b) It has also a dignified part *‘which is neither essen¬ 
tial nor indispensablei but which is historical, complex,, 
august and theatrical, and thus adapted to the capacities 
and feelings of the masses. The dignified part consists of 
the House of Lords and the Monarchy. 

II. The excellence of the British Constitution consists- 
also in the complete union of the executive and the legisla¬ 
tive powers which is illustrated by the position of the 
Cabinet which is the central wheel of administration. 

Other merits of the English constitution may be enu¬ 
merated as follows :—(a) It developed peacefully; (b) It is 
the earliest constitution of the world now known as the 
mother of parliamenis; (c) It gives the greatest guarantee 
to individual liberty in as much as it recognizes the Rule 
of'Law; (d) It first developed the bicameral system. 

EXERCISES. 

I 

t 

I. The constitution of England is said to be (a) un¬ 
written, (b) flexible, (c) legal and (d) unreal. Discuss the 
statement. (Cal. 1917). 

. 2. Explain the constitutional maxims :—“King can do 
no.wrong”; “King never dies.** (Cal, 1926). 

. 3. “The English Constitution does not in reality 
enlist*’—(De Tocqueville). Discuss. (P. U. 1935). 

'' 4. What are the various elements which constitute 
the i^glish constitution? (P. U. Z9^5), 



CHAPTER III. 

GROWTH OP THE BRITISH CONSTlTUTiON. 

History of the British Constitution. 

* **The great difficulty which presses on the student of 
the English Constitution is that he can never dissociate 
himself from history. There is hardly anything in the 
Constitution which has not a long past, or which can be 
understood, without some consideration of the circumstances 
under which it first came into being.” So a historical study 
of the constitution is exceedingly necessary and - at the 
same time profitable. 

X. Anglo-Aaacoa Period. 

From the point of view of constitutional history the most important 
features of the Anglo-Saxon governmental system were Kingship, the 
Witanagemot and the units of local administration—shire, hundred, 
borough and township. 

1. Kingship I —At first there were a number of tribal chieftains. 
In the ninth century they were all brought under a single kingship. It 
was elective, patriarchal and a power limited by the wishes of the 
wise men. 

2. The Witanagemot I—-The Witanagemot or the Assembly' of the 
Wise represented national authority of England. It was democratic in 
principle, for the right to attend it belonged to every freeman. The 
■actual persons who attended, however, besides the king and the mem* 
hers of his family and the household, were the sheriffs, the eatdormen 
and bishops. 

Powers. —^The Assembly had the power from its national character 
to elect or depose a king. It controlled the public lands and taxation 
and was the supreme law court of the kingdom. With time however, 
its power tended to grow less, while the power and the influence ol the 
King tended to increase. 

3. Towntlilp, Borough, ind Hundred i— These were arran^* 
Tuents for local government. The smallest governmental nnit 
township and the assembly of town-moot was a body of freemen 
administering the affairs of the township. A BorSugh was nothing 
bnt a more popnlons township. Groups of townships were formed 
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into hundreds^ or districts which seem to have contained a hundred 
warriors or a hundred heads of families. The hundred-moot was ant 
elective assembly and decided cases, civil, criminal and eccleciastieal. 

4, 8hlrei —Above the hundred was the shire. A shire-moot was,, 
in theory, an assembly of freemen of the shire. At its head was an 
ealdorman appointed by the King and the witan. It was a Court 
rather than a legislative body. 

The early organization of the local governmental administration-, 
of Great Britain ultimately produced the following benefits (1) Uni¬ 
formity of the organizations everywhere led to national unity ; (2) paved 
the way for the future growth of local government; (3) and stimulated! 
the basis of representative principle. 

ZZ. The Norman Feudalism. 

The Danes came and conquered but could not retain the kingdom. 
The second epoch in the evolution of the British Constitution, however, 
begins with the JNorman conquest. William the Conqueror came to 
remain, so he allowed the people to retain their laws, customs and 
institutions and altered only those which affected his royal power. 

He followed a policy of centralization of power in his hands and 
weakened the local organizations in the country as a whole. 

The following significant developments we.re brought about :— 
(1) Monarchy in England, which was traditionally weak, was brouglit 
to the verge of sheer absolutism : (2) Norman barons who got a share of 
the ‘loot* in lands, professed to hold them under feudal tenure aa 
vassals of the King; (3) the King made himself the head of the Chureh; 
(4) by assuming the power to appoint the sheriff, the real ruler of the 
ahire, the local government was brought under the control of the 
Crown. , 

But the fact of the increase of royal power in Engalnd was far- 
reaching in its effect. It is said that English democracy teas a by¬ 
product of the royal supremacy.** Democracy 'developed early in 
England not because the people were more free but because of tbe 
Crown’s attempt to monopolise all power. No noble or magi^te waa 
found powerful enough to cope with him. So they co-operated at first 
among their own breed to measure strength with the Crown. Being 
unsuccessful they made a common cause with the people by extending 
rqvesentation to them and brought about the final result through* the 
instrumentality of the Pariiament. 
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Tilt Qrtit Couiifill. —Under the Normans the traditions of the old 
Witan were continued by the Great Council, a council of ‘*all the men 
of England''^ signifying only those men who counted. It net three 
times a year only. So another council known as Curia Regis, consist¬ 
ing of officers of the Boyal Household who used to be always with the 
King, developed. It was of the nature of an executive counciL The 
Norman Kings, at least in theory, consulted the Great Council upon 
all important questions of legislation, finance and public policy. 
Woodrow Wilson says that “out of this Great Council, directly or 
indirectly, by one process or another, have been evolved Parliament, the 
Cabinet, and the Courts of law." 

It was Henry TI who added to the prestige of this Council which 
a century later was destined to blossom into Parliament. 

Subsequent history of the Great Couneil.— I'be Gr^t Gound! 
became the Parliament- of the realm; the Curia Begirt became a Perma¬ 
nent Royal Council, out of which, in course of time grew the Privy 
Council which at a later period gave birth to the Cabinet. Those mem- 
liers of the Permanent Council whose functions were finandal and 
judicial gradually separated themselves from the rest and in course of 
time developed into the Courts of Exchequer, of Chancery, and of 
Common Law. 

The Great Couneil is Ihus the progenitor of the British Legislature, 
Executive and Judiciary. 

ZIZ. Beg’lnningru of Parliament (1210—1307)« 

Introduction of tho rapreaontetive prinoipie.-^The Great Coundl 
was profoimdly affected by the Magna Charta (1315) and the moment¬ 
ous struggles which followed it. It was then that the principle of 
representation was first introduced into the constitution oi Parliament 
and commoners as well as nobles w'ere given seats in the national 
assembly. 

By the end of the ISth century (Edward I's Model Parliament of 
1296) wo find that apart from the individual writs by which the higher 
clergy and barons were summoned, a writ was issued to the dieriff of the 
counties for the election of two knights from each county and two 
dtizens from each dty and two burgesses from each borough. Bepre- 
eentatives of the lower clergy were also expected to attendi. The lower- 
clergy wishing to keep themselves separate soon withdrew from Parlia- 
hoent, meetings in their own ecdedastical assembly or convocation in 
wbidi they obtained the right of taxing themselves. Had the Urwer 
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clergy continued to claim representation, there might and probably would 
have been three houses instead of two. Once the clergy had withdrawn, 
it was not long before the separation indicated in the Magna Charts took 
effect. Ultimately the division of Parliament into two Houses took place 
along the lines that those who had a separate summons formed the 
Upper House (House of Lords) ^ and those who were elected from the 
shires and boroughs formed the Lower House (House of Commons). 

At first the knights being naturally more akin to the barons sat 
with them but gradually they became separated from them and joined 
the burgesses whose method of election was like their own and with 
whom they had many common interests. Thus Parliament got its 
present form and its subsequent history is mainly concerned with its 
perfecting and extending the method of representation and with its 
internal development. 

Parliament I the Constitutional Davelopments. 

** Structurally, the English Parliament is a creation of the Middle 
Ages; politically, it is a product of modern times As to public finance, 
before the close of the Middle Ages the twin principles were established 
that (a) the right to levy taxes of every sort lay within the Parliament's 
hands and (b) that the Crown might impose no direct tax. In 1395 
appeared the formula that parliamentary grants are to be made by the 
"Commons with the advice and assent of the Lords Spiritual and 
Temporal." In 1407 Henry IV extended the royal approval to the 
principle that "money grants should be initiated in the Commons, 
assented to by the Lor<ls and only thereafter reported the King." 

Originally Parliament was not conceived as a law-making body at 
all. The magnates or the people who counted used to advice the King 
from the days of the Great Council but in the 13th Century when the 
Commoners were brought in, their help was sought for fiscal rather than 
for legislative purposes. But this distinction of function gradually 
became obliterated as time went on. At the opening of the 14th 
Century laws were made by the King with the assent of the magnates 
at the request of the Commoners. When the latter wanted any law 
they bad to send petitions to the King. ^ 

By a Statute of 1822 (Edward II) it was stipulated that all matters 
relating to the state "shall be treated, accorded and established in 
parliaments by the King with the assent of the Lords and Gomnxms.V 
This statute not only established the legislativfi character of the Parlia* 
ment btif put the two houses in a legislative parity. 
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In the reign of Heniy VI the {H’ocednre of introdncing laws in tlie 
ehape of petitions was substituted by the instrument of drafted bUle 
which may be introduced in either of the two houses. The right of 
imtiative was accorded to the Commons as used to be the case with 
the Lords. The Grown was restricted to a right of veto or assent. Thns 
the Parliament originally a petitioning and advising body became a 
full-fledged legislative assembly. 

Later on we find the Parliament deposing and even bestowing the 
■Grown in 1B27 and 1399 and gradually demanding the right of api»o- 
priating subsidies, the accounting by the public authorities for mon^s 
expended, the removal of objectionable ministers and the annual 
assembling of the two houses. But Parliament was eclipsed by the 
Tudors. 

XV. The Growth of the Privy Oonacll. 

As we have seen, the Saxon Witanagemot (a council of freemen) 
was succeeded by the Norman Q-reat Gouncil (a council of vassals). 
This body used to meet three tiroes a year and consider the King's 
legislative and financial proposals and to deride appeals that' were 
brought before it. To decide urgent matters and to take in hand ad¬ 
ministration which could not be postponed, Curia Regis or the perma¬ 
nent council (a, permanent committee of the council composed of mem¬ 
bers who moved with the personal entourage of the King) was formed 
which the King could consult at any time. It mainly consisted of royal 
and state oflicials. From this permanent council various permanent 
bodies gradually broke off (split up into several committees) for the 
purpose of revenue and justice.* When these elements had been 
removed the consultativo and the deliberative remained and the assembly 
became the King's Privy Council (inner circle of the Permanent Gouncil). 
During the reign of Henry VI in the first half of the 35th century, 
the Privy Gouncil as it was now called attained to its maximum of 
Ijower and its administrative authority became extensive. Gnder the 
Tudors and the early Stuarts file Gouncil had an ascendency. The 
period is known as ‘^government by counciV'. It became a large 
body including as many as forty members. Though, its functions were 

*Law Gourts :— A. succession of committees were fbrmed of trained 
lawyers and financiers; (1) The Court of Exchequer controlled finance 
end accounts; (2) the Court of Common Pleas tried civil cases between 
subject and subject; (3) the Codrt of King*s Bench superintended local 
justice; <4) the Chancellor heard appeals. 
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called advisory it virtually exercised the King's prerogatives, regulated 
trade, supervised the administration of justice, controlled finance and 
issued orders and ordinances having the force of lavr. 

With the end of the 17th Century the importance of the Privy 
Council almost altogether disappeared, itg place being taken by the 
Cabinet. Membership of the I^rivy Council is noTV-a-days given as a 
distinction of honour but the members never meet as a body. Any 
business the proclamation of the King’s succossoiO that has to 
be carried out by the Council is done formally at a meeting of a few 
of the members (usually three) convened specially for the purpose. 

"One line along which were laid the foundations of the English 
governmental system of today comprised the transformation of the 
Norman Great Council into the semi •aristocratic, semi-democratic 
assemblage known as Parliamcvt. A parallel line was the develop¬ 
ment from the Great Council of a body designated after the ISih 
Century as the Permanent Council, after the 16th as the Privy Council^ 
and likewise of the four principal courts of law.” Thus we see the 
Great Council gradually disintegrating into Ihe Legislative (Parliament) 
and Executive (Permanent Council splitting up into a body known as 
the Privy Council which sniisequeiitly split up into a Cabinet) and Judi¬ 
cial (Permanent Council did split up into the law courts, while, the 
Privy Council later on arrogated the judicial powers to itself) bodies. 

V. Xiater Sistory of the Parliament. 

A. History of the House of Lords. 

It may be divided into four periods ;— 

Fibst Period. In the first two hundred yeai-s of its life 
(dou>n to the reformation) it differed from the present House in that 
(a) it was a small body (160), (6) composed mainly of eccledastica, and 
(c) was necessarily non-hereditary. In function it teas a deliberative 
body, originally more important than 4he lower house, bnt in taxative 
function it was early superceded by the Commons. 

&SCORD Period. From the Heformation to the Revolution of 
1688 it became non-eccleciastical and hereditary in compositioif. It 

abolished during the Revolution bnt was restored with the Restora* 

tkm. 

Tbieo Pbbiod. From the Revolution to the Reform Act of 1882 
wo find the Lords to be most powerful^ if hot the House of Itorda 
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During this period the aristocracy had their own way in everything. 
The House of Commons was mainly composed of their nominees. 

Fourth Prriod. The Befonus Acts of 1832, 1367, and 1384 
widely extended the suffrage to the pc<^le and thereby nmdermined the- 
authority of the Lords who hitherto controlled the elections of the lower 
house. The latter as a result became national in character and so more* 
powerful. Thus pow'er was transferred from one house to the other. 

The Parliament Act of 1011 (Veto Bill) still more reduced tha 
power of the House of Lords. The Act deprived the Upper House of 
any power over Money Bills. 

B. House of Commons 1 aosottlon of strength. 

First Pkrtod. The House of Lortls dominated it for a long time 
during its earlier career. The composition of its members was not 
homogeneous, the knights kept themselves away. Perhaps it acquired’ 
the right of initiating all Money Bills by 1407. 

Second Period. Under the Tudors and the Sttuirts it continued to 
develop. "The slavish Parliament of Henry VITI grew into the- 
murmuring Parliament of Queen Elizabeth, the mutinous Parliament of 
James 1 and the rebellious Parliament of Charles I." 

The Tudor despolism did stimulate the growth of the House of 
Commons and trained it to wage war against the Stuarts. 

The great struggle which ensued culminated in the Bevolution of 
]()88 w'hicJ) proclaimed the triumph of the legislature over the King. 
William and Mary derived their claim to the Crown from the Parlia- 
inent. The Bill of Bights denied specifically a list of prerogatives 
claimed by the Stuarts, e.g., the power of dispensing with the laws, tbs' 
levying of taxes without parliamentary assent, etc., and affirmed sucb 
rights as the freedom of speech in Parliament, the obligation to summon- 
Parliaments frequently, etc. 

The divine right theory was exploded and the Crown was no longer 
Sovereign but the Crown’in-Parliament. 

• Assandsnoy tinss 1680.— More ascendency was attained by th» 
House of Commons during the Ministry of W'alpole. The Cabinet 
became responsible to the House and the power over the purse increased. 

The demoeratie and popular mature of the House of Commons heut 
still to be safeguarded. 
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Old decayed towns with a very small number of voters retained 
•disproportionately large representation, while new towns that arose as a 
resolt of the Indnstrial Revolution enjoyed inadequate representation. 
80 some reforms were needed. The Reforms Bills of 183*2, 1867 and 
1884 redistributed seats, extended suffrage to the middle class and made 
the House of Commons democratic and popular. Thus the Lords who 
•so long dominated the House through their nominees had to pass on 
political power from themselves to the great middle class. Woodrow 
Wilson remarks : "Thus reforms have made the House of Commons 
truly representative and national : and in making it national have made 
it dominant." The Parliament Act of 1911 has further increased the 
powers of the House of Commons. 

Prof. W. B. Munro thus summarizes the constitutional changes that 
“took place in the workings of the English government since 1689 :— 

“The most signiffcant among these changes are fa) the continued 
diminution of the monarch's actual powers, (b) the rise of the Cabinet 
and the fixing of its responsibility to parliament, (c) the dem'oeratiza- 
tion of the House of Commons, (d) the reduction in the powers of the 
110066 of Lords, and (e) the growth of the party system.” 

Growth of thr Cabinet : read Chap. TV. 

Growth <»e the British Constitution. 

Witanagemot ( Saxon) 

(A Council of Freemen) 

I 

Great Council (Norman) 


Parliament (1295) Permanent Council 


Commons Lords King Privt’ Council Court of Law 

(Legislature) (1422>^61) | 


Cabinet Judioial Other Committees, 

(BiceeuHve) Prerogatives Eduoation, 

* of the King ; Board of Trade, 

Judioial Committee Ac. 
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Exohequer Chanoery Gomm<m Law 
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CHAPTER IV. 

The Executive. 

The Exeeutivei Formeli The Crown. 

I. THE CROWN IN ITS RELATIONS. 

The English executive consists of (i) the Crown, (a) the 
Cabinet, (3) and the Civil Service. 

The Crown is the formal executive. 

$ 

The Crown and the Cabinet tc^ether form the political 
executive. 

The Cabinet is the real executive. 

The Civil Service is the permanent executive as its. 
tenure of oilice is permanent. 

The Ring* to the Crown. —“The whole development 
of the British Constitution, in fact, has been marked by a 
steady transfer of powers and prerogatives from the monarch, 
as a person to the Crown as an institution/* The process of 
transfer has, however, covered a long period of time. It 
began with the Magna Charta. The Revolution of i68S- 
dehnitely marked a very important stage in the transfer. 

The Ring never dies. —^The distinction between the: 
King and the Crown is reflected in the saying, “The King, 
is dead, long live the King.” It means that “the King as< 
an individual person is dead, but long live the office which 
one has vacated and the other has assumed.” The Crown 
never dies. The powers, functions and prerogatives of the: 
Crown belong to a post and not tV> a person. 

liegal Rights and Actual Power of the CrowA— 

The above idea leads to a distinction between legal rights- 
and actual powers. Legally speaking, the English Monarch 
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can wage war, enter into treaties, give away British terri¬ 
tory, etc., but actually he would be deposed at once on the 
perpetration of such acts unless they are done on the advice 
•of responsible ministers, and subsequently ratified by 
Parliament. 

“ThS King fhoulll live of hit own'*— The idea is that Kingship 
.ahoulil pay its own way. Formerly, this used to be done by the right of 
'purveyance' or the right to take supplies by the Kings from their 
subjects at an appraisi^d valuation. This, however, led to great abuses. 
Further, the personal revenues of the King gradually dwindled and 
became inadequate. To mend matters to-day annual grants, known as 
■the Civil Lists, are made at the accession of each new King from the 
national treasury for the support of the ruling monarch and the various 
members of the royal family. 

XNstlttotion between Prerogative and Powers— 

Some people go to the length of distinguishingv between 
prerogatives of the Crown and the powers of the Crown. 
But such a distinction is useless to-day. “The all-important 
fact is that the Crown, in all that it does, whether in the 
-exercise of prerogatives or powers conferred by statutes, 
serves as the executive agent of the British people and is 
.under the control of parliament.’* 

No Separation of Powers in the British Oovern- 
jnent— Montesquieu said that in the government of Great 
Britain there was complete division of powers. But he was 
wrong. Both the making and the execution of laws were 
under the control of parliament even in Montesquieu’s time. 
“The authority of tjie Crown {i.e., the chief executive) is a 
delegated authority—delegated by Parliament to a body of 
agents known as ministers, whose (fecisions are announced 
in the name of the Crown.” Thus we find the executive to 
be responsible to the legislature. The judiciary is also in a 
way subordinate both to the executive and the legislature, 
being appointed by the former and removable by the latter. 
Ogg remarks that instead of separation there is a personal 
union of powers. The same ministers who are heads of 
administrative departments are also leaders in legislation. 
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The departments are kept distinct but coordination is main¬ 
tained by placing the functions in the same hands. The 
House of Lords which is the upper house of the legislature, 
is the highest court of appeal. The president of the House 
of Lords is a standing refutation of the separation of powers 
In as much as he is the head of the judiciary as well as a 
member of the cabinet. 

The Crown la a part of Parliament. —^The British 
Crown is not only the formal chief executive but a part of the 
national legislature. The Crown is likewise the fountain of 
justice and the dispenser of all pardons. Thus the Crown 
forms a part of the legislature, executive and judiciary. 

The Ring can do no wrong* —It is a fundamental 
principle of the English constitution that the King can do 
no wrong at law or in politics, 

(fl) In law, the King is perfectly irresponsible for his 
-actions and is not liable for prosecution either in the criminal 
-or civil courts. Dicey states that if the King shoots the 
Prime Minister there is no process known to law by which he 

*Sidiiey Ijow f^tat-es that “the maxim means that the king can do 
no political or executive act except under responsible advice of ministers 
.aiui through responsible agents. In fact tbe prerogative is wielded by 
the Crown-in-Council, the Council being the ministerial body which 
■can be called to account by its constituents. 

This neat and compact formula may apply very loell to instdar 
politics, especially when there are only two great organised and disciplin¬ 
ed political parties; but toith a federal or quaai-federal system, and 
■even in internal affairs when there are several parties of nearly equal 
atrength, it may not work so smoothly. If unhappily one part of the 
King's dominions is opposed to another portion of the Emidre, to whom 
■should the Sovereign turn for guMauce? Can he confidently accept the 
advice of his English “government," when it may be a question of 
.deciding between it and another of his governments which may be 
•Oana^, Australia or South Africa? 

It is conceivable that a political Committee of the Privy Cottncif 
.may eventually he appointed to advise the Croion upon matters ichich 
.concern more than one of his states or dependencies, and upon constitn- 
^iibnal questions.’* (Also read Chap. V. Anomalies of the Cabinet), 
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could be brought to trial. The statement also means that 
no one can plead the orders of the Crown in defence of any 
wrongful act. This is law, but it is not written. 

(6) The doctrine applies not only to legal offences com¬ 
mitted by the King but also to political errors and mistakes 
of policy. Even though a political offence might have been 
advised by the King still the Minister in charge of the 
department is to be held responsible. In short, some other 
person is legally responsible for every act done by the Crown. 

The doctrine has arisen out of the fact that Cabinet is 
the real executive and the King is the formal or nominal 
executive. This irresponsibility of the King has been the 
cause of the security of the British Kingship. 

AbdlMtion off Edward VIII. 

The recent abdication of the King has emphasized in an extended 
sense the fact that the British King can do no wrong in politics. When 
the King came to love a married woman, Mrs. Simpson, an American 
by birth, and wanted to marry her who once divorced her husband, the 
proposal was resented by Mr. Baldwin, the premier, on the ground that 
the Queen of England was not merely the wife of the King but also the- 
Queen of the British i>eopIe, the consort of the Crown, an institution. 
The Crown was confronted with the alternative of facing a constitutional 
issue if he did not desist from pursuing the object of his heart. Had* 
the King persisted in his object, the alternative would have been for the 
ministers to resign. Next, on the failure of the King to find another 
premier in the existing House of Commons, the alternative would have 
been to dissolve F’arliament and ‘go to the country* through a general 
election. In case the existing ministry was again returned to power^ 
the King’s only course would have been to abdicate. 

The King was under no statutory obligation to consult the ministry,, 
the real executive, about his marriagS. He was tremendously popular 
and opinion was sharply divided as to the justification of the premier’^ 
standpoint. But all parties yielded to patriotism, the King abdicated' 
with tile best of grace and all parties accepted bis gesture with the- 
grpatest reverence and sincerest regret. 

Though the whole episode was covered under the doctrine that, the- 
■ '^Eing can do no wrong in polities' really speaking, it amounted to the 
iaet that the King can do no wrong in social and personal matters aa 
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well. Bagehot’s saying that the Kittg is the head of the English 
Society and also of the morality of the tuition was really the question at 
issue. The British Crown has today become the strongest as its formal 
nature has been throughly established. 

The Crown ean not diepense with the obllratloa 
to obey a law. —This is definitely stated in the Bill of 
Rights. In practice it means that any government which 
refuses to recognise the validity of a law existing in the 
Statute Book would be acting illegally. 

Personal Influences and legal powers of the 
ILlng. —We have already seen that the King possesses 
certain legal powers which he cannot, however, exercise 
without the consent of his ministers. But it is a well-known 
fact that over and above the legal powers the post of the 
Crown possesses considerable influences as a highly respect¬ 
ed influential hereditary councillor who can advise the 
cabinet and whose advice is highly valuable because of his 
long experience of high affairs of state. Queen Victoria, 
Edward VII and George V have all exercised with success 
considerable influences in shaping the administration, 
specially as regards questions of foreign policy. 

^*The King is in fact, though not in legal theory, a 
permanent minister differing from the other ministers chiefly 
in not being responsible to Parliament for his acts.** 

During the War the King made the Crown a more poworful 
Institution.— It is undeniable that since the war, despite the fact that 
many a king and emperors have lost their crown and states in Eastern 
and Central Eiurope, the Englisb«monarchy has gained much in political 
significance. “From August 1914 to November 1918 the Eing was in 
an special sense and to an extraordinary degree the embodiment of the 
spiril of the Nation and of the Empire. On all fronts the soldiers 
fought for King and Country. Nor did the Eing ever fail to rise to the 
height of a great opportunity, with the result that the British Crown 
emerged from the ordeal established more firmly than ever as the 
symbol of national unity.’* 
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II. CHARACTERISTICS OF THE ENGLISH 

MONARCHY. 

KeritB of the Eng’Ilsh Monarchy. —Bagehot claims 
the follow ing merits for the English monarchy :— 

(1) It is a government in which the attention of the 
nation is concentrated on one person doing interesting 
actions. So long as the human heart is strong and the 
human reason weak, royalty will be strong because it appeals 
to the feelings of men though not to their reason. 

( 2 ) The English monarchy strengthens the government 
with the strength of religion. In spite of all the teachings 
of history and philosophy people still believe in the divinity 
that surrounds the person of the monarch and olxjy the laws 
for that reason. 

( 3 ) The King is the head of the English society and 
also of the morality of the nation. The reigns of George 
III and Queen Victoria have impressed us with that idea. 
We have come to believe that it is natural to have a virtuous 
Sovereign, and that domestic virtues are as likely to be 
found on royal thrones as in humble hamlets. This belief 
helps to steady the moral life of the people. (Read, Abdi¬ 
cation of Edward V’'III, page 32 ). 

( 4 ) Constitutional monarchy serves as the guardian of 
the ^'mystery** of the Constitution and thus enables the real 
rulers to change without the common people knowing it. 
It, therefore, 'acts as a disguise.* 

(s) Prof. Lowell remarks that the British Crown is the 
symbol of the imperial unity. To most countries the visible 
symbol of the state is the flag; the British Crown is the only 
visible symbol of the union of the empire. The Statute of 
Westminster which has conferred dominion status upon the 
self*governing colonies of the Empire and on Ireland has 
twined the hegemony of the Empire by retaining the 
^legiance to the l^ing as a condition, while in almost all 
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matters complete autonomy has been conceded. So aboli¬ 
tion of monarchy would mean the dissolution and dismember¬ 
ment of the British Empire. It also makes autocracy 
possible. . If Eng*land becomes a republic it cannot rule 
India as a dependency without conceding any real form of 
self-government. 

The Crown is I he centre and symbol of Imperial unity. Oeneral 
SiniilB observed that "you cannot make a republic of the liritiMh 
CimnnonircalHi of Xafionx. Ftir the more varied and richer life of 
tlie nalionit within the Empire, there are two {mtent factors that can 
be relied on. The first is your hereditary Kingship, the other is the 
Ttnpcrial Conference System." He further continued : "The theory of 
• Ihe Constitution i» that the Kint,' is not your King, but the King of all 
of uk; if his place should be taken by anybody else, that somebody will 
have to he elex'led under a process which it will pass the wit of man to 
.devise." The King, in short, is the ‘golden link’ of the Empire. "The 
contraction in the infinence of the Crourn upon domestic politics haa 
(•cen more than compensated by expansion in another and a tcider 
sphere." 


in. FORMAf. (Ll^OAL) POWERS OF THE 

MONARCHY. 

Down to* the Revolution of 1688, the Hritish King not 
only reigned, but also governed. He possessed and exercis¬ 
ed real powers.* 

The Revolution shifted this power from the Crown to 
the Parliament. The King reigns to-day but he has ceased 
to govern. 

^Formerly the Sovereign was* believed to posaeas all conceivabla 
powers, legal and political, ao nothing done by him could be construed 
as a wrong deed. Gladstone thus summarized the powers of the 
Soverfign: "The Sovereign in England is the symbol-of the Nation's 
unity, and the apex of the social structure; the maker (with advice) of 
the laws; the supreme governor of Ihe church; the fountain of justici; 
the sole source of honour; the person to whom all military, all naval* 
all* civil service is rendered. The ^vereign owns very large properties* 
receives and holds, in law, the entire revenue of the State; appoint# 
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But though the actual powers of the Crown have 
considerably been reduced, the formal legal powers of the 
Crown are now almost as large as those of Edward VI or 
Charles 11. 

The foritia.1 Powers of the Sovereign. —It may be 

grouped under six heads, via,, 

(i) Power in regard to foreign affairs and relations. 

(fV) Powers in respect of legislation. 

(m) Powers in relation to military and naval affairs. 
{iv) Powers of internal administration. 

(w) Judicial powers. 

(tif) Powers over the established Church. 

I. Powers in regard to foreign affairs and relations :— 
The Crown has the sole and exclusive power of declaring and 
making war, of making treaties or peace and alliances, of 
appointing, sending and receiving ambassadors, ministers 
and consuls, and of issuing passports and safe conducts. 
In short, the whole of the government in reference to foreign, 
affairs and relations is vested in the Crown. 

II. Legislative Powers of the Crown : — ^The Crown has 
the sole and exclusive power to summon, open and prorogue 
the Parliament and dissolve the House of Commons before 
the expiry of its tenure of life (five years). It has the power 
also to initiate legislation upon any subject, and to exercise 
the right of absolute veto upon all legislations passed by 
both the Houses* The power of veto has not been exercised 
since 1707 and has therefore become obsolete. In case he 
refuses assent to a bill, the nlnnistry must resign, there 
should be a fresh election and in case of an adverse decii^ion 
at the polls, viz., the return to power of the old ministry, his 

___ —.. . .it.. 

and dismisBes xmaisters; makes treaties, pardons crime, or abates its 
punishment; wages war or concludes peace; summons and dissolves 
the Parliament; exercises these vast powers without any restraint^ of 
law; and enjoy's from all his acts an absolute immunity from oonse^ 
4|uani^." 
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position would be much embarrassed and abdication becomes 
the only alternative. Edward VIII abdicated his throne 
when Baldwin as the premier refused to agree to his 
marriage project and faced him with a constitutional issue. 

III. Military powers of the Crown :—^The Crown has 
• sole and exclusive command over the army, navy and air 

forces, that is over all the branches of the armed force. 

IV. The powers in civil administration :—^The Crown 
has the sole and exclusive power of appointing all officials 
of the government. It has al.so, except in the case of judges 
and a few others, the pow'er of removal. It has also the 
|jower to create new offices and to determine the aihount of 
remuneration which shall be attached to them. 

y. The Crown is the fountain of justice: —^The fore¬ 
going saying is a relic of the past when the King dispensed 
all justice. The Crown does not really function to-day as 
the fountain of justice. He cannot create new courts, 
dismiss judges so long as they are of good behaviour, or 
alter the method of their appointment. 

VI. The Crown and the Church :—Since the Act of 
Supremacy was passed, nearly four hundred years ago, the 
headship of the Church of England has been vested in the 
Crown. 

The Crown is likewise the source of all honour and 
-dignity —it creates peers, and confers all degrees of nobility 
like knighthood, etc. 

Powers of the Crown and. the Cabinet* —^Though 
the Crow'n possesses the foregoing enormous formal legal 
powers, these powers are really exercised not by the Crown 
but by the ministers. The Cabinet of ministers is respon¬ 
sible to the parliament and through parliament to the nation. 
For 4his reason the apparent paradox is used that while the 
powers of the Crown have been increased, the power of t^e 
Crown has been rigorously curtailed. The paradox means 
that in the name of the Crown the ministers are constantly 
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framing' regulations or Orders-in-Council which have the 
force of law while the Crown as a person is increasingly been 
shorn of all legislative authority. The former kinds of 
regulations may be called delegated legislation, the parlia> 
ment having delegated the powers to the Crown for its 
inability to htul suflicient time for the purpose. 

IV. REAL POWERS OF THE CONSTITUTIONAL 

MONARCH. 

Sir J. A. R. Marriott thus observes after a careful 
survey of the personal influences exercised by English 
monarchs during the course of the last century in the 
administration of the state. “A constitutional king is not 
synonymous with un rot faineant; that despite the evolution 
of the Cabinet system, despite the responsibility of the 
sovereign, dkspite the dominance of party and the rigid non- 
partisanship of the Crown, there docs remain to the latter 
a sphere of political action which may be of incomparable 
value to the mition as a whole.” He then quotes 
Mr. Gladstone as follows to justify his point. 

‘‘Although tiho admirable arrangementn of the Constitution have 
now completely shielded the Sovereign from personal responsibility,, 
they have left ample scope for the exercise of a direct and personal 
influence in the whole work of government. 

The Sovereign has the advantages of long experience, wide survey, 
elevated position, and entire disconnexion from the bias of party. There 
is not a doubt that the aggregate of direct influence normally exercised 
by the Sovereign upon the counsels and proceedings of her Ministers ia 
considerable in amount, tends to permanence and solidity of action, and 
confers much benefit on the country without in the smallest degree 
relieving the advisers of the Grown fi^pm their undivided responsibility. 
The acts, the wishes, the example of the one permanent and ever 
faithful guardian of the fundamental conditions of the Constitution in 
this country are a real power." 

• ■ ^ 

One of the important paradoxes of the English Constitution is (hat 
th6 Cnton grows stronger as the democracy spreads. Q%e King's 
power has dwindled almoet to nothing while the Crown as an insUtti' 
<•011, as a part of the Parliament, has become stronger. 
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V. WHV THE MONARCHY SURVIVfeS? 

The monarchy survives in Great Britain mainly for the 
following reasons:— 

Proverbial conserx'ative lemperament of the people very 
much attached to Royalty, an institution hoary with age, 
seems to be one of the important cause of the survival of 
monarchy in Great Britain. 

If 

Another practicjil reason is that English constitutional 
development does not afford any alternative to the existing 
monarchy. If the monarchy is to be abolished, a republic 
like that of U. S. A. may be substituted with a real executive 
at its head. But that would destroy the supcrmacy of the 
House of Commons. 

The English monarch also performs certain tangible 
services. He becomes the repository of executive power 
betvven the interval a ministry resigns and another is formed. 

Moreover, '"he is the umpire who secs that the great 
game of politics is played according to the rules/* He 
plays the roll of a peace-maker between rival political 
parties. In foreign diplomacy, in fostering patriotism, and 
as the chief of the social edifice, the English monarchs have 
played their part well and have been immensely popular. 
'I'lie history of the world would have been otherwise had not 
Edward VH contracted friendship wdth France. 

The above are some of the bright features of the English 
monarchy (Read in addition Section II. Merits of the 
English Monarchy), • 

VI. THE CROWN AND THE CONSTITUTIONAL 

CRISIS OF 1910.11. 

Mr. Gladstone's prophesy that the controversy between the two 
Houses 'once raised must go forward to an issue* came to be true wfien 
tbp Liberals after long exile came into power in 1906 . The House of 
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liords rejpcte'd the Finance Bill of 1909. In the re*election that followed 
as a result, the Liberals came into power again. The King's speech 
of 1910 foreshadowed proposals "to secure the undivided authority of the 
House of Commons in finance and its predominance in legislation,' 
and in April the ‘Parliament BUI’ designed to achieve that purpose was 
introduced. "It provided that (a) if the Lords withheld for more than 
one month their assent to a Money Bill, it might be presented to the 
King, and on his assent become law; (h) that the Speaker should 
certify whether a Bill was or was not a Money Bill; (c) that in reference 
to ordinary legislation the power of the House of Lords should hence> 
forth be limited to a suspensive veto of two years, (d) and that the term 
of Parliament should be reduced from seven to five years. (For details, 
read Parliament Bill in Ch. VT. The House of Lords). 

Mr. Asquith, the Liberal premier intimated that "if the Lords 
rejected the Bill, the Ciovcrninenl would resign or dissolve Parliament, 
and in the latter alternative would seek from the Grown a contingent 
guarantee that, if the electorate endorsed the policy of the Government, 
the King would create new peers in suffieient numbers to outvote the 
existing House of Lords. 

As all coiiiju'omises to pass the bill in the Lords failed, two alter¬ 
natives were then placed before the King : (1) to dissolve the Honse 
of Commons with a guarantee to create new peers in case the Govern¬ 
ment is returned to power in the general election; (2) or to ask the 
resignation of the ministry which however "w'ould place the King in the 
awkward position of bringing the Crown into a party controversy.” 
The King accepted the former alternative and conceded ‘with natural 
and legitimate reluctance.' In the general election the Government was 
again returned to power. But the House of Lords forestalled the 
swamping of the Hense by new peers by passing the Parliament Bill. 

The crisis has areompluhed yet amiher stage in the long process by 
which power has been transferred from the Crown to a parliamentary 
Cabinet.'’ 


VH. TITLE AND SUCCESSION TO THE * 
BRITISH THRONE. 

Title to the Englleh Crown t— It rests upon the Act of Settle¬ 
ment of 1700 which provided that, in default of heirs of William and 
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of Queen Anne, the Grown should pass to the Electress Sophia, and the 
heirs of her body being Protestants. 

The Rules of Sueeessioiii —The title passes to the eldest son; or if 
he is not living, through him to his issue, male or female, as if he had 
himself died upon the throne. If the first son died without issue, then 
to or through the eldest son who is living or has issue living; and is 
default of any sons living, or living issue, then to or through the eldest 
daughter and so on. To prevent the snecession of the children of 
Edward VITT, an Act of revoc^atiou has been passed by Parliament. 

The rule is, however, subject to the qualification that any one who 
is or be<'omes a Catholic, is excluded from and forfeits the right to the 
Crown which then passes to the next heir. 

Formerly, the oath ubjiiring the Catholic religion used to be taken 
in an offensive language. Tbe Act of 1910 has modified the system 
for the better. 

Rules of Regency I —^Tn the case of a minor being heir to the throne 
or in case of a permanent incapacity of a king, an agent is nominated 
by Parliament. Tn the second case, if the incapacity be sudden then the 
nominating act had to he passed without securing the consent of the 
King. Sometimes also a Council of advisers are appointed to share tbe 
regent's resiKUisihility ^id provide agaiust any abuse of power by the 
regent. Already a regency has be^n ap])ointed in Great Britain to 
conduct the administration on behalf of Queen Elizabeth, the heir to 
George VT. 

KXERCrSKR. 

1. Show the importance in the British constitution of (a) the 
impersonal Crown and (h) the personality of the King. (Cal. 1980). 

2. Comment on the following statements as applied to the British 

constitution :—(a) The King can do no wrong; (b) the King never dies. 
<0al. 1926). • 

S. What part does the King play in tbe English constitution? 
If it is supposed, he is merely a fignre*head, why has the kingship 
fiumved to this day in spite of many constitutional changes? 
fCal. Hon. 1922). • 

4. How far has the theory of separation, (rf Powers been translated 
into practice in Great Britain. .(Cal. 1928). 



CHAPTER V. 

The Executive : Political. 

The Cabinet. 

I. THE GROWTH OF THE CABINET. 

Prof. Traill in his “Central ('iovernment” thug traces the origin and 
development* of (he English Cabinet. 

I. First period. Condition before the reign of Charle/t /. The 
Cabinet was not then known by its present name. It appeared in the 
shape of a small, informal, irregular body of men selected at the 
pleasure of the Crown from the larger bo<ly of the Privy Council, 
consulted by and privately advising the Crown. It hud no real powers 
of its own independent of the Privy Council. 

II. SOOOnd period. The reign of Churlea /. and Charles 11. 
During this period the Cabinet ai'quired its present name, but without 
acquiring any recognised slatiis, or pernj.'ini'ntly displacing the Privy 
Council from its position of being actually (de facto) as well as legally 
{de jure) the only authoritative body of advisers to the Crown. 

III. Third period. William III. ami Anne. During this period 
the first ministry approaching the modern tvpe, a ministry representing 
the majority party in the House of Coiumons, was formed. The Cabinet, 
(hough still remaining, as it remains to this day, vnhnoxrn to the 
ConsliltUion (an institution not legalised by«an act of parliament), 
had by this time become de facto, though not de jure, the real and solo 
supreme consultative council and executive authority in tbo state. 

IV. Fourth period. George I and after. During this period 
“under the Jong political rule of Walpole the cabinet system received 
the impression that it bears in our time.” 

*The Cabinet is really a small committee of the Privy Council 
which became too large ^’nr the King to consult. The King gradually 
began to consult a few of the leading ministers. The name cabinet 
is derived from the fact that its deliberations were held in an inner 
room or cabinet of the Council apartirients in the palace. With the 
at'-cesaion of George I the Cabinet W’as separated from the Privy Council. 
George I who knew only the German language gradually desisted 
from attending the Cabinet. William III first formed his cabinet*pnt 
of tjie same party, the Whigs, who were in majority in Parliament. 
By 1782 the principle was established that cabinet ministers should 
belong to the same party. 
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Towards the close oj the 18th century we find the modem conception 
of the Cabinet. By 1783 the Cabinet contained no niembere who weiw 
out of harmony with the party in power, Bince then the Cabinet has- 
been a body.—necessarily consisting (a) of members of the legislature, 
(b) of the same political views, and chosen from the party possessing er 
majority in the House of Commons, (c) prosecuting a concerted policy, 
id) under a common or joint responsibility to be signified by collective- 
resignation in the event of parliamentary censure, and (e) acknowledge 
ing a common subordination to one chief minister. 

« 

II. THK FEATURES OF THE CABINET AS A 
POLITICAL BODY. 

(1) Political uminimity. Though William Ill selected 
the first party ministry, later ministries did not always- 
conform to the precedent he set down and it was not till 
much later that it became recognised definitely that cabinets 
should be eonslructed upon some basis of political unanimity 
of opinion, to which the members on appointment should all 
agree. 

( 2 ) iluily of ministerial responsibility- The. develop¬ 
ment of the cabinet has emphasized the united responsibility 
of the ministers to parliament. When a government has 
lost the confidence of the House of Commons (the popylar 
element in the legislature) as manifested by an adverse 
vole, the head of the government usually resigns and this 
has come to mean the resignation of nil his colleagues. 

But in addition to this joint responsibility of the cabinet 
to the legislature, ministerial responsibility has got two- 
other phases. 

(а) English ministers are responsible to the King. But this is- 
merely a technical responsibility. It remains as a legal fiction. 

(б) The members are responsible to one another. This is so 
because of the solidarity of the cabinet system. The fault of one may 
bring the downfall of the whole ministry. Mr. Memtagu had to resign 
from the coalition ministry of Lloyd Q-eorge for pubtishing a letter 
relating to the Indian Ehilafat question without previously consulting 
hjs colleagues. 
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(3) Cdncert in action. Till nearly the end of the 18th 
•century, the members of the cabinet carried business in 
various departments unconnected with one another. There 
was no regular concerted action between ministers. With 
the ascendency of the idea of the prime minister as having 
chief direction of affairs, the various departments have come 
to be coordinated and the present system of united delibera¬ 
tion and action has become the uniformly accepted principle. 

(4) Secrecy of the Cabinet. Bagehot remarked “that 
the meetings of the Cabinet are not only secret in theory 
but secret in reality.” This is not a peculiar feature. It is 
•essential to the parliamentary system. If the differences 
that may occur among the ministers be made public property 
then the Cabinet would loose its harmony, and free expres¬ 
sion of opinion may be misconstrued and the party as a 
w’hole may be torn into factions. 

''The CahinH ix a secret, not a private, committee." It meets in 
priv.ate, but works in close and guarded secrecy. Privacy is not uu* 
usual but is an element of the committee system. Its meetings are 
-still supposed to be nothing but of privy councillors. When it assembles, 
the Cabinet finds that it has no corporate character. The proceedings 
are conversational and informal. Its secrets are guarded with iin- 
deviating faithfulness. With the permission of the Sovereign and 
mutual consent, the secret can at times be divulged. But such ins¬ 
tances are extremely rare. It remains broadly true that the highest 
concerns of the nation are discussed and decided in close conclave. 
But the acts of ministers reveal the deliberations and give the required 
publicity.” 

( 5 ) Subordination of all the ministers to the prime 
minister, Woodrow Wilson remarks, “consistency in 
policy and vigour in administration on the part of the cabinet 
are obtained by its organization under the authority of one 
first Minister.”* 

*H» D. Train has tummarlzad tlia polltlaal aonaaptlon 
«aft|fl*t M a iHNiy naatatarlly aonalatlngi— (a) of members of the 
Legislature, (b) of the same political views, and chosen from the party 
possesing a majority in the House of Commons, (e) prosecuting a ooncertf 
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IIL DEFINITION OF THE CABINET. 

**Like the other parts of the Constitution, the cabinet 
system has grown out of a series of fortuitous events. They 
are the **accidents of an accident.** “It is a cross between 
a committee of the Privy Council and committee of the two 
Houses of Parliament, that is to say, its members are at 
once the servants of the Crown and the servants of the 
Nation. Historically, it was a committee of the Council; 
legally—it is so still.” 

Definition of the Cabinet. 

“Briefly it may be defined as a body of royal advisers 
chosen by .the prime minister, in the name of the Crown, 
with the approval of a majority in the House oFCommons.*' 
—Munro. 

“According to the conventions of the Constitution, the Cabinet is the 
responsible executive, having the complete control of administratiou aiiid 
the general direction of all national business, but exercising these vast 
powers under the strict supervision of the representative <^amber, to 
which it is accountable for all its acts and omissions.”<—SiDNBZ Low. 

The Nature of the cabinet. 

“The Cabinet", wrote Mr. Gladstone, "is the threefold binge that 
connects together for action the British Constitution, of King or Queen, 

Lords and Commons.Like a stout buffer-spring, it recmvea 

all shocks, and within it their opposing elements neutraliae one another. 
11 is perhaps the most curious formation in the political world of modem 
times, not for its dignity, but for its subtlety, its elasticity, and its 

many-sided diversity of power.It lives and acts simply by 

understanding*, without a singld line of written law or constitution ta 
determine its relation to the Monarch, or to the Parliament, or to the 
nation; or the relations of its members to one another, or to their head.'^ 

ed policy, (d) under a common responsibility to be signified by collective 
resignation in the event of parliamentary centnue, (e) and ackbow- 
ledging a common subordination to one <^ief minister. In short, the 
cabinet re^sents the ideas of homogeneity, solidarity, and commoii 
loyalty to a chief. 
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jniiitaters and Cabinet lllnletera. 

The members of the Cabinet n^ay be distinguished as 
Ministers and Cabinet Ministers. 

(a) Ministers who are not Cabinet Ministers. “All 
members of parliament who hold important administrative 
posts of a political character, and who go out of office when 
ri cabinet resigns, are known as ministers. There are more 
than fifty of them in all. All the ministers do not serve in 
the cabinet. Individually considered, they are heads or 
assistants of different departments. The ministers do not 
meet as a body for the transaction of business (but act only 
as individual chiefs of departments), for it has no collective 
functions. 

(b) Ministers who are Cabinet. Ministers. There are 
only twenty-one ministers on the cabinet. They are the 
prominent members of the ministry. They collectively 
constitute the cabinet and as a political body direct the 
general policy of the government. The essential and 
important function of the cabinet is to co-ordinate and guide 
the political action of the different branches of the govern¬ 
ment, and thus to create a consistent and organic policy of 
the goverfiment. 

The Cabinet is nothing but a Committee of Parliament 
chosen to rule the nation. “ft is,*' says Bagehot, ”a 
combining committed, a hyphen which joins, a buckle which 
fastens the legislative part of the state to the executive 
part,** • 

IV. FORMATION OF THE CABINET. 

Pormation of the Cabinet. 

When a new cabinet has to be appointed, the King on 
the advice of the retiring prime minister sends for the leader 
of 4 he political party which has a majority, or in the alter-' ‘ 
native for the party leader who has the largest number of 
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following* in the House of Commons, and asks him to form 
a ministry. The leader himself becomes and is called the 
prime minister. He has the right to exercise and does 
exercise a superiority over all. His duty is to present to 
the King a list of men (from both Houses of the Legislature) 
whom he thinks suitable for appointment. 'I'hesc are men 
of his own party who have shown themselves possessed of 
ability in political matters. It is interesting to note that 
there is no such official as the prime minister known to 
constitutional law. But he has been given an indirect recog¬ 
nition by a Royal Proclamation of 1905, giving him ‘place 
and precedence’ above all his colleagues except the Lord 
Chancellor and the Archbishop of York. Recognition by 
statute fixing the order of precedence of public dignitaries 
followed in 1906. 

The prime minister’s sole official title is derived from 
the department over which he normally but nominally 
presides. 'I'his is the First Lord of the Treasury, an office 
which does not incur much responsibility and therefore 
leaves him free for the general guidance of the affairs of the 
government. 

V. FUNCTIONS OF THK CABINET. 

(1) Xieglslative functions of the cabinet* —The 

right of initiative in legislation belongs largely to the cabi¬ 
net. It also shapes the course op legislation at every stage. 
It can also dissolve the parliament (House of Commons) of 
w'hich it is a Committee. 

The responsibility of the cabinet to the legislature, the 
fact that it is a committee? of the legislature, and that it 
holds office so long as it can command the confidence of the 
majority of the legislature (House of Commons), makes it 


*If no single party can control a majority the King appoints sc^me 
loader who can either form a coalition or otherwise assure himself of a 
1 majority on important measures. (Compare the case of Labour Ministry 
’^nder Bamsay MacDonald in 1923'which had no majority but accepted 


office on the expectation of the Liberal support.) 
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perfectly the agent of the legislature and thus the cabinet 
shares in the sovereignty of the alUpovoerful parliament, 

(2) Bzeoutive funetions of the oablaet.—^The 
cabinet is the supreme motive power in modern executive 
but only the most important question of policy come “before 
it as a whole. The details of the administration are left in 
charge of the heads of departments who are assisted by an 
Under-Secretary chosen from the ranks of the Government. 
Besides these parliamentary heads and assistants (who re¬ 
sign with a fall of the government), there is a permanent 
staff of officials who give the parliamentary heads the benefit 
of their specialized knowledge and who to a large extent pre¬ 
serve the continuity of work in the various departments and 
do not resign office with every change of government. 

VI. PRINCIPLES OF CABINET GOVERNMENT. 

The Cabinet system as hitherto worked in England has 
involved the acceptance of the following principles ;— 

4 

(1; Close correspondence between the Legislature and the Execu- 
five. It originally meant that the cabinet is to be composed of minis¬ 
ters belonging to the majority party in parliament. The principle is 
now maintained in two ways: firat, by requiring that the cabinet shall 
reflect the political colour of the majority in Parliament; and, secondly, 
by the rule that all members of the Cabinet shall be members of the 
Legislature. 

(2) The political homogeneity of the Executive. The cabinet 
system led to the evolution through a slow process the system of 
party government in Britain. 

(8) The collective responsibility o/ the members of the cabinet. 
Prof. Hearn states that the second Rockingham Ministry (1782) was 
the first of modern ministries from the point of view of collective 
rerqxmsibility and corporate unity. For the first time the new mi^stry 
came in as a body ‘on the . distinct understanding that its members 
stand or fall together’. 

(iyThe exclusion of the Sovereign from its meetings. Perhaps. 
was not the ignorance of George I of the EAglish language that. ke]^ 
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bim Away from that cabinet» but it fieems that the theory of irr^^nsi* 
bility of the King for administrative acts led him to eschew eabinat 
meetings. 

(6) The common subordination of its members to the leadership 
of a 'First Minister.' Though in practice the modem Prime Minister 
is ‘merely the influential foreman of an executive jury', in theory ha 
holds a very impregnable position (Bead, Sec. XI). 

VII. COMPOSITION OF THE CABINET. 

A number of officers, vis., the Lord Chancellor, the 
Lord President of the Council, the live Secretaries of the 
State, the first Lord of the Treasury (usually the Premier), 
the Lord Privy Seal, the Chancellor of the Exchequer, and 
the first Lord of the Admiralty, are always included in the 
cabinet. They are eleven in number but it is the usual 
practice to admit several others of the leading officials. 
The Presidents of the Board of Trade, of the Local Govern¬ 
ment Board and the Board of Education, the Chancellor of 
the Duchy of Lancaster, the Commissioner of Works and 
Postmaster-(jeneral are now always included in the cabinet. 
The number may vary from 12 to 20 under different govern¬ 
ments.* 

Bb-bleotion on appointment to the BXBcimvB. No member of the 
House of Commons (who have only been elected with the legislative 
mandate) can hold office without the executive mandate of a consti¬ 
tuency and so he requires to get himself re-elected to parliament after 
his appointment to the cabinet. But this rule has been modified by 
a r .'cent Act of Farlianent (The Be-election of Ministers Act of 1919)^ 
making re-election not incumbent in case of an executive appointment 
provided the minister is appointed vnthin one year (nine months) of 
the general election.! 


*The core of the Ministry and the pivot of our whole system of 
government, is the Cabinet, which includes the political heads of all 
the departments, together with a few holders of ancient, and honorofic 
officei^the Lord President of the Council, the Lord Privy Seal, the 
Chancellor of the Duchy of Lancaster—who have practically no qaecifio 
departmental duties.—^Bamsay Muir. 


fThis practice has arisen out of a clause in the Act of Settlement 
-^'1701. It was supposed that by witbdravdng members of the Qoundl 
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Vin. ANOMALIES OF THE ENGLISH CABINET. 

The FOLI.OWING are some of the anomalies of the 
English Cabinet :— 

I. The Cabinet is tinkommi to law. The cabinet 
alone can advice the Crown, and it alone in the strict sense 
of the term carries on the “ifovernment** of the country; 
it is therefore a grand anomaly that the cabinet is unknown 
to law,i has no legal status and has not been recognised by 
any act of Parliament, As a body it advises the Crown, 
but no individual minister has any legal right to advise the 
Crown. The British Cabinet is only a custom of the consti¬ 
tution. 

TI. The Cabinet advise as Members of the Privy 
Council. It is curious that though the cabinet's legal right 
to advise the King proceeds from the fact that all the mem¬ 
bers of the Cabinet are sworn members of the Privv Coim- 
cU, the latter as a body was not consulted by the King for 

the last two hundred years. 

0 

III. The King cannot attend Cabinet meetings. 
Although the sovereign may or may not be present at 
meetings of the Privy Council, he cannot by custom and 
precedent, be present at meetings of the Cabinet. George I 

from the Commons the King’s power of intrigue through a cormpt 
parliamentary system would be reduced. Tn addition to seeking re- 
election for an executive mandat, a cabinet minister is to resign 
all active interest in any company having government contracts, and 
no Civil servant is to sit in Parliament. 

dr 

fBy the beginning of the nineteenth century, the Privy Conndl 
had become atrophied. The Cabinet became so well established that 
it could not be ignored. But the Parliament still ignored its existenep. 
in 1861 a Committee of the Honse of Commons proposed that a fertain 
[treoedence should be given to “Cabinet Ministers’*. But it was 
rejected as the functionaries were still unknown to the constitution. 
After half a century, in 1900 the term “the Cabinet" was first © 
ployed in an amendment to the Address. 
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who did not understand the English language laid the 
precedent by absenting himself from the Cabinet.* 

IV. No record of its preceedings used to be kept. 
The British Cabinet is so informal a body that ordinarily 
no records of its proceedings are taken or kept. All the 
proceedings are carried on in strict secrecy. Recently, 
however, a Secretariat has been established to keep records 
of such meetings. 

IX. THE CABINET AND THE CROWN. 

(i) Ministers are liable for every public act of the 
Crown. Though he may be ignorant of the matter at the 
time it oceured, becomes answerable for it if he continues 
in oflice after it comes to his knowledge. The rule is so 
universal in its operation “that there is not a moment in 
a King’s life from his accession to his demise, during which 
there is not some one responsible to Parliament for his 
public conduct.“t hVom this has followed the dictum, the 
Kiyig can do no 7vrong. 

(3) The King can effect a change of ministry in one of 
the two wjiys :— 

(o) CimiinBtauoL'a uii^lit arise in which it may become evident 
that the Miiiislry and the House of Commons do not represent the 
opinion of the country, and the Crown in such an event might, by 
•dismissing a ministry, force a dissolution and make an appeal to 
(he electorate. 

(b) The other way in which a cliange of ministry could be brought 
about by the Crown would be by a refusal to consent to affix hia 
aignatnre to a bill the passing of which the ministry deem essential 
to their remaining in office. 

_____• . .. - — 

*Sir J. A. B. Marriott, however, holds that the absence of the 
King from the Cabinet has something to do with the theory of irreS' 
ponsibility of the Crown. Had the King been present in Cabinet 
lueetTugs some share of responsibility for decisions taken thereat 
must necessarily have attached to his person and the maxim, "fbe 
King can do no wrong” would have no sense and significance. 
jTodd. . . 
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The first alternative is put into effect now-a-days on the advice 
of the premier. The second alternative is dangerous. In case the 
ministry is returned to office it would entail the abdication of the 
Xing. 

(3) The King chooses his ministers. The King chooses 
the prime minister, who chooses his colleagues. The minis* 
ters remain responsible for the public political acts of the 
King so long as they remain in office. They are not res¬ 
ponsible for the private acts of the monarch. 

(4) The King is above political controversies. The 
ministers must not bring the King’s name into political 
controversy in any way or refer to his personal wishes in 
argument either within or outside the parliament. 

(s) The Crown*s rights against ministers. Formerly, 
the ministers advised and the King decided. To-day the 
ministers decide and the King is consulted. Bagehot puts 
it, ’’the Crown has the right to warn. And a king of great 
sense and sagacity would want no others.” • 

(6) The Sovereign is absent from Cabinet meetings, 

X. THE CABINET’S CENTRAL POSITION. 

*^It is the keystone of the arch.** “It is the steering 
wheel of the ship of state. The steersman is the Prime 
Minister.” It is the real and actual executive. It is within 
the cabinet circle that administrative policies are decided 
upon, and through heads of departments and assistants 
these policies are carried into effect. The cabinet members 
collectively direct the processes of legislation. They—^pri¬ 
marily the. prime minister—^prepare the speech from the 
Throne at the opening of a ^parliamentary session whidi 
reviews the state of the country and outlines the programme 
of l^islation. They formulate, introduce and initiate legis¬ 
lation. Private bills are uncommon to-day. So Bagehot 
cdls it a combining Committee—a hyphen which joins a 
..hfipla which fastens the legislative part of the state to the 
i^ecutive part. Cabinet is the link, which connects 
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«xecutive and the legislative organs of the state. Prof. 
Laski calls it a committee of the party in power in the legis¬ 
lature, an *administrating body applying' legislation*, a 
body in ^continuous relationship with the mass of citizens 
through its function as administrator*. 

The cabinet group represents the majority of the pre¬ 
ponderating chamber. The basal fact of the political system 
IS the control of party, and within the party the power that 
governs is the cabinet. **The machinery,’* says Lowell, 
‘*'is one of wheel within wheels: the outside ring consisting 
of the party that has a majority in the House of Commons; 
the next ring being the ministry, which contains the men 
who are most active within that party; and the smallest 
of all being the cabinet, containing the real leader or 
■chiefs.” “By this means is secured that unity of party 
action which places the directing power in the hands of a 
body small enough to agree, and influential enough to con- 
Irol.”— Ogc.. 

Transference of ultimate power t Parllamentarjr 
Sovereignty threatened. —“The principal change,** says 
Todd, “effected by the development of the English Consti¬ 
tution since the Revolution of i688 has been the virtual 
transference of the centre and force of the state from the 
Crown to the House of Commons.” “One might add,** 
■says Sidney Low, “that the principal change effected since 
1832 has been the further tendency to shift this centre 
and force” from Parliament to the Cabinet.” 

The Omnipotence of the Cabinet. 

The dictatorship of the Cabinet or its omnipotence may 
be attributed to the following facts :— 

(i) The Cabinet has to define the Itner of national 
policy relating to all problems arising at home and abroad. 
The Parliament is supposed to have control over this func¬ 
tion of the Cabinet but such control can not but be unreal 
■so. long as the Cabinet are in command of a majority of 
pledged supporters. 
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(2) The Cabinet is held to be responsible for every 
detail of the administrative work carried on by the vast 
administartive machine, 

(3) The Cabinet is responsible for all legislation, and 
for the detailed preparation of practically all legislative 
proposals submitted to Parliament, 

( 4 > The Cabinet is responsible for the whole expendi- 
ture of the State, for seeing that there is no waste, and for 
proposing and collecting the taxes. 

(5) The Cabinet is responsible for all appointments to 
great offices of State at home and abroad; and in this 
sphere Parliament has practically no rijjht to interfere. 

(6) The Cabinet decides what opportunities shall be 
given to Parliament for the discussion of the way in which 
its gigantic responsibilities are met. 

Kow Cabinet business Is transacted 7 

The Cabinet bnsineHB is transacted in secrecy ami every member 
is bound by the most solemn obligation not to reveal anything that 
takes place. This habit originated in order to maintain the solidarity 
of members and to conceal all differences of opinion among them sO' 
that they may present a united front to the King. In later times 
Cabinet Ministers took cfjunsel in secret in order to present a united 
front to Parliament. No record used to be kept till 1917 and the 
only record of the decisions reached was such summary as the Prime 
Minister might choose to make. In 1917 Lloyd George appointed 
a permanent Secretary to the Cabinet who was to ke.ep a record of 
its decisions. Since *then the practice seems to have grown up of 
communicating to the Press a brief colourless statement regarding 
each Cabinet meeting. ^ 

Meetings are held usually once a week and on a very short 
notice. Great masses of papers are circulated beforehand many of 
which the ministers often fail to go through. The bigger sue of 
'thn Cabinet has led much of the business to be settled privatmy by 
a**few of the principal members. Thns has grown.np an "Inner 
.Cabinet." 

.1 The ministers have infinite diversity of ^ questions to decide a;Ddl 
■0 they cannot devote much time except to very pressing questions. 
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The truth is tiiat having drawn to itself supremacy and having 
assumed responsibility in every sphere of govemment, the Cabinet 
is weighed down by the very magnitude of its own task, some of 
which go by default.* 

Future of the Cabinet. 

Dicey thus observes : **It is a matter of curious specu¬ 
lation whether the English Cabinet may not at this moment 
be undergoing a gradual and as yet, scarcely noticed change 
of character, under which it may be transferred from a 
parliamentary into a non-partiamentary executive. The 
possibility of such a change is suggested by the increasing 
authority of thfe electorate. It is at any rate conceivable 
that the time may come when, though all the forms of the 
English constitution remain unchanged, an English prime 
minister will be truly elected by a popular vote as is an 
American President.” This fact becomes accentuated as 
the practice is growing of dissolving the legislature and 
to go to the country for its verdict whenever a party in 
power in the British Parliament finds it difficult to carry 
through its programme. The practice of the Cabinet re¬ 
signing is becoming infrequent. It seems to forget its 
direct responsibility to the legislature and depend more on 
the confidence of the electorate. 

Xiord Raldane^s Committee i Poet-War. Propcmala. 

Ditties and Oraavization op the Cabinet. 

“Cabinet being the mainspring of all mechanism of government 
(a) should meet frequently, (6) should compose of a small body not 
exceeding a dozen in number)f (<?) should consult the ministers wEose 
departments are likely to be affected by its decisionB, (d) that it 
should be supplied with all thip materials necessary to reach rapid 
decisions, (c) and that it should see that its decisions are systemati¬ 
cally been carried ont by the executive department.** 

^In the Chapter on "Whitiier Parliament'’ we would dieeuss the 
question* in detail. • 

fLord Lansdowne, speaking in the House of Commons, attributed 
the breakdown of the system to the increase in the number of Cabinet 
Ministers. 


MODERN CONSTITUTIONS 



The main funcUona of the oabinet according to the Committee 
are:—(1) “The final determination of the policy to be submitted to 
Parliament; (2) the supreme control of the national executive in 
accordance with the policy prescribed by Parliament; (S) and the 
continuous co-ordination and delimitation of the activities of the 
several departments of state." 

But as soon as the peace treaty was hardly signed, Parliament 
reverted to t^e old method of cabinet organization. 


XI. THE PRIME MINISTER. 

* 

Though the prime minister is the most important 
personage in the English government he has only been 
indirectly recognized as late as 1905, by a Royal Proclama¬ 
tion which gave precedence to “Our Prime Minister,*’ next 
after the two Archbishops. The prime minister has no 
salary as prime minister, has no statutory duties as prime 
minister and has no place in the constitution which is recog¬ 
nized by the laws of his country. 

But he is the prominent leader of the predominant party 
in the predominant branch of the legislature (House of Com¬ 
mons). , The Prime Minister is primus inter pares, that is 
first among equals. 

Lord Morley remarks that “fhc prime minister is the 
keystone of the cabinet arch. Bagehot calls him “the 
head of the efficient part of the constitution.” Mr. Sidney 
Low opines that he is more powerful than the American 
President as he directs and controls all the forces of the 
state and through his predominant influence in the legisla¬ 
ture can create, alter and repeal laws, and can impose taxa¬ 
tion, which the American President cannot do. Ramsay 
Mhir states that he is endowed with such a plentitude of 
power as no other constitutional ruler in the world pos¬ 
sesses. Marriott calls him “the political ruler of England.*' 
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The PFlme Mlaiater’e powers.*—^The prime minis¬ 
ter possesses the following- powers :— 

(1) He is the chairman of the cabinet and practically 
exercises the option of choosing cabinet ministers from 
among his colleagues. 

He not only chooses but can retain a minister. Even when the 
rank and file are convinced that a particular Minister is misguided 
or incompetent, they cannot get rid of him so long as the isrime 
minister is loyal to him, unless they are prepared to throw the 
Ministry out as a whole. 

(2) He has a considerable patronage at his disposal. 

(3) He exercises a general supervision over all depar|- 
ments of state. 

(4) fie stands between the cabinet and the Crown and 
communicates to the Crown the collective opinion of the 
cabinet. His position is such that his resignation dissolves 
the government. 

(5) He also stands between the cabinet and the parlia¬ 
ment. In the parliament the prime minister represents the 
cabinet as a whole and makes general statements about all 
matters, while the cabinet ministers generally speak each 
a*bout his own departments. 

(6) He keeps a careful watch on the progress of all 
government bills and is expected to speak not only on all 
general questions, but on all the most important bills. 

(7) He is the chief adviser of the Crown, not only in 

the affairs of the United Kingdom, but aho in those of the 
Empire. ^ 

^Marriott says that the Prime Minister occupies in fact a four¬ 
fold position : he is the Ghairmaa of the Executive Council; he is 
the* leader of the Legislature; he is indirectly the nominee of the. 
political sovereign, or electorate, and finally he is, in a special denee, 
the confidential adviser of the Crown and the ordinary channel of 
communication between the Crown*and the Cabinet.**—T/ m* Meckoeum . 
of the Modem State. 
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“As steps are taken towards the integration of the various unite 
of the Empire in military and naval defence, in economic organiza¬ 
tion, in the direction of foreign policy, it is seen that the Grown 
stands in need of responsible advice in these and other matters which 
affect the interests of more than one state. It follows that the 
Premier is acquiring the attributes of an Imperial Chancellor^ and 
that he is performing certain duties to which the “collective respon¬ 
sibility" of the Cabinet cannot easily be applied." 

During the two huttdred years (iy22-ig22) Great Britain 
had thirty-seven prime ministers presiding over fifty-three 
cabinets, the average tenure of a ministry being about four 
years. (Compare the case (jf French ministry). 

l|ome Inherent defects. 

The prime minister may stifle independent views of his 
colleagues. “An undue demand for deference to his 
opinion and a false idea of loyalty of his colleagues," says 
Dr. Finer, “may sometimes lead to independent views being 
almost forbidden. This had occasioned much distress to 
some cabinets and has deprived the country of the benefits 
of collective wisdom. An ideal prime minister would put 
into the common stock his own real individual inventiveness 
and feeling without forcing it upon his colleagues. So that 
the diverse views on the public good should be fully and 
maturely weighed against each other." 

XII. CABINET INNOVATIONS. 

(i) During the war. 

The experiences of War led men strongly to believe that 
the cabinet system which steadily developed for full two 
hundred years (1714 to 1914) \pithout interruption, would 
not survive. Lord Curzon opined as late as 19x8 that “I 
do not think anybody will deny that the old Caoinet system 
had irretrievably broken down both as a war machine and 
as a peace machine." “The Haldane Committee opining 
on “the Machinery of Government reported in the same 
strain. The old cabinet, sykem broke down and was 
supplanted in 1916 and it was believed that the central and 
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cardinal feature of English democracy was led at rest for 
ever.* But later events particularly after the conclusioD 
of pedce, proved things otherwise and re-established the 
system. 

Let us discuss the War measures adopted by Mr. Lloyd 
George’s government. 

(1) He afforced the old cabinet system by a War Cabinet or 
Directory, consisting of six members (including the Prime Minieter)^ 
most of 'Inborn were not even connected with the House of C!ommont. 
The administration of domestic affairs was virtually relegated to the 
position of departmental business in charge of ministers outside the 
Vl'or Cabinet. Ministries and ministers were multiplied to include 
all parties and interests. 

(2) He created a Cabinet Secretariat. Formerly, the cabinet met 
once a week—say, forty times in a year. But during the War, 
meetings of the cabinet and its conferences and committees numbered 
more than 300 in a year. To co-ordinate the work of these committeea 
and to keep a record of them a Cabinet Secretariat which was so 
long unnecessary became a necessity. Thus the Cabinet secretariat 
has come to exist. Its absence for so long may be accounted for 
the pledge of secrecy that attended all meetings and proceedings of 
the cabinet. As the Cabinet is unknown to law, the Cabinet Secre¬ 
tariat may be said to have emanated from the Privy Council. 

(3) He created the Imperial {War) Cabinet in which the states- 
ineu of the Homeland and the Dominions sat side by side on terms 
of perfect equality. 

The CrleU of 1931. 

\\nien the American financiers demanded to have their 
w ord on the British Budget before giving further loans to 

*Sir J. A. B. Marriott justifying the temporary changes in the 
nature of the English Cabinet thus says :—“It is small wonder that, 
cut off by the necessities of the hour from continuous contact with 
the House of Commons, and Chief of a War Directory, the Prime 
Minister should have allowed his office to approximate to that of an 
American President. But that tendency waa arrested, partially by 
the restoration of a normal Cabinet in the autumn <if '1919, and com¬ 
pletely by the dissolution of the. Coalition and the return .<d Party 
Government in 1992.’* 
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Great Britain, there was a break up of the ministry (1931) 
and Mr. Ramsay MacDonald, the labour premier, resigned. 
He was next commissioned by the King to form a national 
government by a coalition of the three political parties. 

We find the following innovations in the British 
Cabinet system since 1931 :— 

(1) A COALITION CABINET. The national government 
has been formed by a coalition of the three political parties. 
But really speaking, the Liberals and Labour did not join 
as a party. Sereders and traitors from the last named 
political parties joined the coalition as national liberals or 
labourites. 

(2) “Agreement to differ. “ When the coalition 
government, in which the Conservaties were in a majority, 
decided after the general election to adopt the principle of 
'protection', labour and liberal members could not swallow 
the pill complacently. So the famous principle or “agree¬ 
ment to differ” was introduced according to one's cons¬ 
cience. But this was a very dangerous precedent as it is 
apprehended to undermine the corporate unity and soli¬ 
darity of the cabinet. 

( 3 ) Cabinet’s control over the purse was estab¬ 
lished. The events which led to the coalition, helped to 
increase the control of the cabinet over the revenue and 
expenditure. In the name of the introduction of economies, 
the cabinet empowered, by the Abnormal Importations Act, 
one of its members, the President of the Board of Trade, 
to levy duties up to 100 per cent, upon all imports which 
he considered abnormally large. » Thus through delegations 
of legislative powers “the control of expenditure and reve¬ 
nue had .become a function of the executive and not of 
Parliament” 

Why Ungltoli Coalition Mlnlstrioa are aliort-llred t 

There have been only* five coalition ministries in Great 
Britain in the last hundred and fifty years. Three of the 
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five were short-lived, four of the five became very tuipc^u* 
lar and only one of 1895 was successful. Perhaps the 
apology of a National Government in England at present 
seems to have the longest of tenure. 

National governments are in the very nature of things 
temporary, and lose their national character with the di^ 
appearance of the emergency which calls them into exist¬ 
ence. 

The Reasons for Their Short Tenure are :— 

(1) The electoral system. Each party has an eye to 
increase its influence in eveiy constituency. But in a 
single-member constituency, when a member of the oth^ 
wing of the coalition represents it, the opposite party thinks ^ 
itself to be victimised. So friction and heart-burning result 
and the coalition ends. 

(2) Differences in party outlook. Each party has differ¬ 
ent outlooks and principles. So the heads of departments, 
who belong to different parties, cannot co-operate for long 
as they often take widely different views of the aims of 
national policy. This reason justifies the system of govern¬ 
ment by parties. 

XIII. HOW A MINISTRY MAY BE OUSTED? 

There are various ways of registering lack of confidence 
against a ministry. Some of them are;— 

(1) A Vote to reduce the salary of ministers. 

(2) Rejection of a government bill or measure. 

(3) An amendment moved against a government 

measure does not amount •to a censure unless the govern¬ 
ment opposes the amendment and makes an issue of It. 
Snap votes do not entail resignation. The cabinet can 
demonstrate its majority by proposing a resolution of con¬ 
fidence. « 

(4) A passage of a private bill which the ministry 
opposes and makes an issue of it. 
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(5) A vote of no confidence relating to the general 
policy of the cabinet. But that is rare. 

(6) Dismissal of the cabinet by the King. This docs 
no longer take place. 

XJV. HOW A MI.MSTRY .MAY DISSOLVE ? 

(1) Vv'hen the premier thinks that the existing House 
•of Commons does not represent the people, he may advise 
4 lie King to dissolve the F^ouse of Commons. 

(2) When an important or a constitutional question is 
at issue, the premier though he may have a clear majority 
may advise the King to dissolve the legislature. 

(3) W'hen there used to be deadkn^ks between the 
House of Commons and the House of Lords, the King used 
to dis.solve the House of Commons on the advice of his 
ministers so as to have a fresh election on the definite issue 
in order to know the verdict of the nation which the Upper 
House must always respect.* 

(4) On the expiry of the tenure of life (five years) of 
the House of Commons. 

(5) On the resignation of the prime minister. 

(6) Repeated defeats of government nominees at by- 
elections force the ministry to seek for a general election. 

9 » 

(7) On any attempt at domination of the Cabinet by the 
Crown. But such attempts are ^unknown to-day. 

*The late Lord Salisbury was wont to contend that the refereu* 
•dal function was the primary raison d etra of the House of 
Lords. Its duty, in his view, was ‘frankly to acknowledge that* the. 
natk)n is our master, though the House of Commons is not, and view 
4»ir opinion only when the judgment of the nation has been challenged 
at the polls and decidedly expressed*. 
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XV. THE EKIVV COL-NCIL .4xVD THE CABINET: 

ITS COMMITTEES. 

Since the reiffn of William III., the Privy Council has 
ceased to exercise its function of actually advising’ the 
Crown though theoretically and legally it possesses the right 
to advise. It is understood that none but only those Privy 
Councillors attciifl its incelings who are specially sum¬ 
moned ; the whole body/ of the Couticil is never summoned 
for the purpose of advising the Crown. The only occasion 
on which it assembles as a body is on the death of the 
Sovereign when it is summoned to proclaim his or her suc¬ 
cessor. All members of the cabinet are made privy coun¬ 
cillors. 

'I'hus the Privy Council has degenerated into a formal 
body with scanty function and never meets as a whole. The 
Orders in Council and Proclamations are promulgated in 
the name of the Privy Council (actually by the Cabinet), but 
only the prescin'c of three members is required in those 
sittings. 

There are three classes of privy t'ouncillors—cabinet 
ministers; holders of im|>ortant posts; and persons eminent 
in law, literature and science. The Privy Councillors are 
known as “The Right Honourable” and rank next in dig¬ 
nity to the Peers. All cabinet ministers, past and present, 
are members of the Privy Council. 

C()^fMnTEEs OF Privy Councillors. The Privy Coun¬ 
cil performs its work to-day only through certain important 
committees or select lx>dies of Privy Councillors. They 
are :— 

(i) The Judicial Committee of the Privy Council. It 
is composed mainly of peers (four Law Lords) and ex-judges, 
some of whom are paid. The members who-usually attend 
its’ sittings are the Lord Chancellor, the Lords of Appeal 
in Ordinary, and such other Privy Councillors who have held 
judicial offices. This Committee hears appeals from India, 
he Colonies and other dependencies, from the Isle of Man 
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and the Channel Islands, from the Admiralty Division of 
the English High Court and also appeals in eccleciastical 
cases in England. 

(2) Other Committees of the Privy Council include the 
Committee for Education and the Board of Trade, and the 
Board of AgricuUure, 

QUESTIONS. 

1. Write a short account of the origin and development of the- 
English Cabinet and notice any anomaly it represents. (Cal. 1909). 
Trace the development of the British Cabinet, and state in fall ita 
present position and functions. (Cal. Hons. 1928). 

2. "The Prime Minister of Great Britain is the key-stone of the 
Cabinet arch."—Annotate. (Cal. 1921). 

8. Discuss the position of Cabinet in England. To what extent 
has the Cabinet usurped the functions of Parliament? (Cal. 1931). 

4. Discuss with reference to the Constitutions of England and 
France the salient features of the Cabinet system of government. (Gal. 
1083). 

5. "The British Cabinet is a unit, a unit as regards the Sovereign, 
and a unit as regards the Legislature.” Explain this statement, and 
briefly discuss in this connection the position of the Cabinet in the 
English Constitution. (Cal. 1932). 

6. Discuss the essential features of the Cabinet System of Govern¬ 
ment as it obtains in Britain. (Cal. 1986). 

7. Describe, with reference to the constitutions of England and 
France, the salient features of the Cabinet System of Government 
(Cal. 1933). 



CHAPTER VI. 

The Executive. 

(3) Fermaaont Bxeontivei The Olvil Bervioe 
and the Departmeata. 

I. THE CIVIL SERVICE. 

The Amateur at the topi —In popular governments 
ivhere the executive is directly or indirectly elective, the 
parliamentary executive is often raw, a *bird df passage,* 
a layman. So expert men must be found to help it to per¬ 
form its responsible duties. A Chancellor of the Excliequer 
instead of being an experienced financier may be found to be 
ignorant of the alphabet of Political Economy or the deci¬ 
mals in arithmetic. '’‘’But we must not interpret this to 
mean that English ministers are mediocre men. The thing 
is rather just the reverse. 

In America the President chooses experienced heads of 
departments. In England responsibility, not efficiency is 
the earmark of choice of 'parliamentary executive*. So a 
permanent executive, to carry on efficient administration 
and not to follow the fortunes of outgoing governments, 
became necessary in England. 

Why the need for a Permanent Sxeeutlye aroae t 

Bamsay Mnir, however, points out that the government by ama¬ 
teurs was practicable only because the functions of governments at the 
beginning of the nineteenth century, were so simple. The fnnoti<ma 
of the central government in the sphere of administration were simply 
four, viz., the conduct of the foreign relations, the maintenance of the 
Mavy and a very small army, the raising of revenue and the main- 
tenanoe of the post office. The regulation of social conditiODs, of 
trading activities and of guiding the local authorities were then 
unknown. 

*“T!he British War Office has been beaded at times /ly a philoso¬ 
pher or a journalist, the admiralty by a maehMit or a barrister, and 
the Board of Trade by a University professor.*'—Mumo. 
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As one ‘new function after another was imposed upon the govern* 
ment, each new function involved the appointment of a professional 
staff. Gradually their number multiplied, their functions became more 
expert and specialised, and the nominal ‘responsibility* of their political 
chiefs became more and more unreal. The politician at the head di 
each department always accepts responsibility for everything that is 
done by his subordinates, the permanent executive, ^e permanent 
oecutive's position has been strengthened by the establishment of the 
Civil Hervice Commission of 1865. It secured, on the one hand, through 
competitive examination the ablest products of the University, and on 
the other made the position of the permanent executive secure. 

The Oiwil Service. It is recruited by competitive 
examination, and holds permanent tenure, is promoted on a 
basis of merit and keeps itself aloof from political activities 
of every kind. 

H. ORIGIN OF THE CIVIL SERVICE. 

British Civil Service is the outcome of Indian 
ezperienoe.* 

The East India Company bad to employ a largo number of British 
young men. (iood salary and the lure of 'shaking the pagoda tree' 
attracted more young men than there was room for them. They com¬ 
peted keenly with one another and personal inflnences of the stock¬ 
holders of the East India Company and other influential parties were 
responsible for drafting into the Company’s service a host of incom¬ 
petent assistants. The whole service soon ran the danger of complete 
demoralization. 

The Directors to improve matters established a training school at 
Haileybnry and there arranged to weed out the nnflt. The demand 
for admission however continued unabated and the school gradnally 
raised its standard far higher than that of Oxford and Cambridge. 
This process led to a stream of the^ very best yonng intellects to flk>w 
to India which very soon helped the growth of the great commarcia] 
empire. 

With expansion of territories in India the number of poets (poktf- 
eal) to be filled up also multiplied but the Ifoitish public refused to 

- *3^nreBucracy seems to have taken its birth with the creation of 
Cie War and Cdoaies Department, in 17M. 
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remain indifTerent for long and allow a commorcial oompan^ to bavo 
the monopoly of these appointments reserved only to candidatM trained 
At a single training school. So in 1836 the school was dosed and an 
•open competitive examination system 'was introduced. Macaulay was 
largely instrumental for the introduction of the system. “This paved 
The way for tlie entire abolition of patronage in India and led eten^ 
tmUy to the reform of the Civil Service in all the home department 
•of the Btitieh government." 

Hitherto public service in England was dominated by patronage 
and good administration seemed impossible. So in 1855 a Civil Service 
•Commission w'as appointed to enquire into the matter and suggest 
remedies. It, reported in favour of open competitive examination in 
the home services in England. 

Some opine that the permanent civil service tyrannizes over the 
parliamentary .portion of the executive and keeps the latter at the beck 
and call of the former. But the statement is very swe^ing. A 
minister cannot but iiecessarily rely upon the permanent service for 
Tacts and details. A minister's business is not to work his department, 
but to get it worked. His duty is one of stimulus and direction. All 
matters of policy arc always dealt by the political executive or the 
•cabinet. 

From England the system made its way to America with some 
modifications. 

Uaurpatlen of Powers by tha Buraaueraey. In administration, 
though in theory, the Permanent Civil Service merely, gives effect to 
the will of the political head of the department, and in legislation and 
finance it seems to possess no power. A closer examination, however, 
reveals a different tale. 

( 1 ) In administration. To the minister of a department so many 
knotty problems of such different varieties are presented that hnleBa 
he is either a self-important ass 04 a superman, he will, in ninety-nine 
cases out of a hundred, simply accept the view of hie departmental 
snbordinate, who ia oftentimee a man of greater natural ability and 
•of vaster experience than himself, and sign hie name* on the dotted 
line. On the whole, the policy of '*the office", prevails. On the other 
hand, the minister's 'responsibility* for everything done in the office 
is a great safeguard to the offieialB. If their prooednre is ierionsty 
•challenged in Parliament, the Minister can turn on tha Ooverqmenta' 
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majority to protect them, and to forecloae any aerions enquiry. Bufeoir- 
cracy thrives under the chak of ministerial responsibility* 

A change of ministry and ministers, undoubtedly brings a change- 
of outlook in the department. " 

(*2) In legislation. Though the influence seems to be less obvious- 
but it is not less real. Legislations may be classifled into two cate^ 
gories, the Party Bills which result from the promises made by a 
party tc the electorate, and other Public Acts. Though the former 
set comprize very controversial bills still they cannot avoid the shaping 
process and stamp of the department. On the other hand, the greater 
part of the Public Acts placed upon the Statute Book are Departmental 
measures, suggested by the administrative experience of the oflicials. 

There is another form of legislation which never comes before 
Parliament at all, or comes before it by *lying on the table’ for & 
defined number of days. This kind of legislation may be called 'ad* 
ministrative regulation’, and it grows almost wholly doe to the Parlia^ 
ment Officials, though the Minister of the Department concerned 
may hold it up or modify it if he thinks fit. 

Again, in Public Acts of Parliament clauses are added which 
empower 'the minister* to issue orders which are final and having the- 
force of law. In the year 1927 which saw the passing of forty-three 
Acts of Parliament, no less than 1349 sets of Orders or Begulations 
were issued by the Departments. They were as much part of the law* 
of the land as the Acts. 

And the Parliament has encouraged this remarkable development 
of departmental Legislation. The invasion ofl legislative powers of 
Parliament has proceeded from two reasons, first the doak of minis¬ 
terial responsibility, the minister being ultimately responsible to ParliaT 
ment, and secondly* the supremacy of the Cabinet, t.e., the assurance 
that any Bill for which it has accepted responsibility shall go through 
Parliament. Cabinet accepts responsiblity for a great mass of legisla¬ 
tion shaped by the officials which*it has never examined. Cahinet 
dictatorship is thus the bulwark behind which the power of bureau- 
eracy has grown, 

(8) In finance. The management of the British finances has two- 
aspects: first, the amount to be spent has to be fixed and this is- 
gmcned by tiie* estimates put forward by the various departmentsr 
^then it has to be dedded ho^ thq necessary funds are to be raised.. 
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At each stage the influence of the Pennanent Oivil Senrioe is of oruoial 
importance. (For the Utility and defects of Boreaneraoy, Bead the 
Chapter on Whither Pafliament), 


111 , THE GOVERNMENT DEPARTMENTS. 

PriBolpal OepartmentSii —Each department is in 
charge of cabinet ministers who are the principal officers 
of the state. 

The following are some op the principal depart- 

-MENTS :— 

(Jl) The five Seoretarlee of State. **They all, in 
theory hold the same office, and each in theory, legally 
authorized to perform the function of any or all of the 
others; but in fact each of them is in charge of a distinct 
department.” 

(/) The Home Secretary .—He is in charge of 
office. He is responsible for the magistracy, prisons, the 
police, factories and mines, and advises the King in grant* 
ing his pardons. 

(it) The Foreign Secretary .—He is in charge of the 
Foreign Office. The Foreign affairs are to-day being 
happily considered to be outside the domain of party politics. 
The Sovereign has for long intervened in this affair, fiut 
no whit of responsibility attaches to him. 

(wt) The Colonial Secretary .—He supervises the ad¬ 
ministration of the Crown Colonies and to a limited extent 
•of the self-governing colonic*. 

{iv) The Secretary of State for War .—He is in charge 
■of the India Office and controls the administration of India. 

CB) Other Bepartmente i tbep oomlet of. • 

(i) The Admiralty which is the naval office. It manages 
the Navy through a Committee of Six, consisting of five 
Junior Lords and the First Lord of Admiralty. 
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(tf) The Board of Trade is a committee of the Priv}r 
Council. Its president to-day represents the Board itself 
and exercises all its functions. 

The functions of the Board of Trade include, (a) state 
supervision of railways, (h) inspection of steamers, (c) arbi¬ 
tration in labour disputes, etc. 

(ttf^ The Local Government Board.-^This is also a 
committee of the Privy Council. The president exercises- 
all the functions of the Board. It is, in effect, the English, 
department of the Interior. It supervises the local adminis¬ 
tration, public health, relief of the poor, old age pensions,, 
roads, etc. 

The Department now goes by the name of the Ministry 
of Health and its expenditure has multiplied by more than 
six times the pre-war expenditure. 

THB woke op the WHJTEHABL has MULTirWED SliVERAL TIMES. 
There has been expansion of the old departments as well as a creation 
Of good many. The pressure of social reform, the demwnda made hij 
the War and the conditions pertaining to restoration of normal condi¬ 
tions of social and industrial life after one of the greatest cataclysm 
in modern jiolitical history, aie responsible for the expansion of ad¬ 
ministrative work. Many of the new Ministries, Committees ami 
Departments have disappeared with the prevailing of normal condi¬ 
tions, such as the Ministries of Munitions, of Shipping, of Food, of 
National Service, of Information, of Blockade, of Reconstruction, 
while others remain and would continue to remain, such as, Ministries 
of Labour, of Pensions, of Transport, of Mines and Overseas Trade,, 
most of which are now attached to one or more, of the other Depart¬ 
ments. 

(G) The Treasury. **Originally the chief financial 
minister of the Crown was the Lord High Treasurer, with 
whom was associated at an early date a Chancellor of the 
Exchequer. In the reign of George I. the duties of the 
L&rd High Treasurer was transferred to a committee con- 
'.hi^tin^ of the First Lord of the Treasury, ffie Chancellor 
the Exchequer, and three others known as Junior Lords. 
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The board gradually ceased to act. Its functions 
wholly passed into the hands of the Chancellor of the Ex¬ 
chequer. The First Lordship of the Treasury has been 
occupied since 1762 by the Prime Minister, but the First 
Lord has now only a nominal connection with the Treasury. 

(a) The Chancellor of the Exchequer is the working 
head of the Treasury Department. His office in the govern¬ 
ment is of paramoflnt importance. He controls the revenue 
and expenditure of the state, he submits the budget and 
proposes extension or curtailment of taxation. 

(b) Three more offices: Junior Lords. 

(i) The I^rd Chancellor .—He is always a member of 
the cabinet and occupies a fourfold position. **He presides 
in the House of I-ords; he is the head of the judiciary; the 
head of an important Department; and the chief legal ad¬ 
viser of the Government.” The office has originated in 
the reign of Edward the Confessor. 

(if) Lord Privy Seal. It is a sinecure. It is usually 
held by a cabinet minister frequently with another office and 
without emolument. 

(iff) The Lord President of the Council. —He is the 
official head of the Privy Council and so a member of the 
cabinet. But with the decentralization of the Privy Council 
he has been reduced to the nominal headship of a number 
of phantom boards. It is the King-in-Council who issues 
Proclamations and Executive Orders. 

The Council now consists of three hundred members, 
cabinet members, past and present. Bishop (of London) and 
Archbishops, some peers wno held high offices of the State, 
judges and ex-judges, and some distinguished men who 
have rendered services to the State. A quorum of three 
can transact business. 



CHAPTER VII. 

The Legislature. 

I. WHAT IS BRITISH PARLIAMENT? 

Wbat Parliament oonalats of. —^The British Parlia¬ 
ment is the most interesting- and undoubtedly the most 
important of the modern legislatures. V/n point of antu 
quity, incomparable: in jurisdiction the most extensive, and 
in power unlimited/* It is the “Mother of Parliaments'* 
and has served as a model to most of the modern legisla¬ 
tures. 

The supreme legislative power in Great Britain is vested 
in the King-in-Parliament, that is in the King, the House 
of Lords and the House of Commons. The latter, however, 
as a result of the growth of democracy, has become the 
most influential, and we popularly understand by the term 
Parliament,—the House of Commons. 

II. SOVEREIGNTY OF PARLIAMENT. 

Sovereignty of Parliament. —The Sovereignty of 
Parliament is undisputed. 

(1) Blackstone. “Parliament hath Sovereign and un¬ 
controllable authority in the making, confirming, enlarging, 
restraining, abrogating, repealing, reviving, and expound¬ 
ing of laws, concerning matters of all possible denomina¬ 
tions, eccleciastical or temporal, civil, military, maritime, or 
criminal; this being the place where that absolute power, 
which must in all governments reside somewhere, is en¬ 
trusted by the constitution of these kingdoms.*’ 

(2) Lord Courtney. “The fundamental fact of our 
const^ution is the absolute unqualified supremacy of Parlia¬ 
ment. 

t „ • ^ 

(3) Dicey. “The Sovereignty of. Parliament is from 
a legal point of view the dominant characteristic of our. 
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political institutions.” This fact may be reduced into the 
three following propositions:— 

(1) There is no law which the Parliament the 

King-in*Parliament) cannot make; 

The Parliament can make any land of law. In 1707 by the Aot, 
of Settlement it determined the succeesion to the throne. 1707 it 
ofPected a legislative union with Scotland and in 1800 with Ireland. 
In 1716 by the Septennial Act it extended the duration of Parliament 
from three to. seven years. It is said that the duration might have - 
been made perpetual and may also be made so presently. Dicey says 
that the Septennial Act proves to demonstration that in a legal point 
of view Parliament is neither the agent of the electors nor in any 
sense a trustee for its constituents. It is legally the sovereign power 
of the State.’ 

(2) There is no law which Parliament cannot repeal 
or modify; and 

There are some laws in England which may be looked upon as if 
they are the "legaliieation of illegality," e.g., the Act of Indemnity» 
and may be regarded “as the highest exertion and crowning proof of 
sovereign power.” 

(3) There is under the English Constitution no marked 
or clear distinction between laws which are not fundamental 
or constitutional, and laws which are. That is to say, all 
laws can be changed or modified by the ordinary way of 
legislation. 

Thus we see that the British Paijiament is Sovereign 
to the extent.that it can make or unmake, if it so wishes, 
any law, however illogical, illegal or even immoral they 
may be. No court, unlike the Supreme Court of America, 
•can declare an Act of the British Parliament to be invalid, 
nor there is any restriction or disability on the legislative 
authority of Parliament to pass fundamental laws in the 
ordinary way. It can pass any law which must be respected 
by the law Courts and can create fundamental laws the 
ordinary way of legislation. It is said that the Britisb 
Parliament can do everything except that of “making a 
man w’oman and a woman a man.” 
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III. FUNCTIONS OF PARLIAMENT. 

The chief functions of the British Parliament may be 
enumerated as follows :—• 

(1) legislative. All laws, both ordinary and constitu- 
tionalf are created by Parliament. Of the two houses, the 
House of Commons wields more power than the House of 
Lords. ^ 

(2) Taxative. All financial l^islation come within its 
province. In these matters the Lower House has almost 
the monopoly of power. 

(3) Deliberate. The Parliament is the deliberative 
organ of the British governmental organization. 

(4) Administrative. The Parliament supervises the 
' administration of all public affairs both local and national. 

(5) Executive. It elects and appoints the executive. 
All parliamentary leaders together form the cabinet. The 
executive also holds office so long as it enjoys the confidence 
of the British Parliament {i.e., can claim a majority in the 
House of Commons). 

(6) Judicial. The judicial function of the legislative 
authority is exercised by the House of Lords which is the 
final court of appeal in the British Empire. (Read the 
Chapter on Whither Parliament). 



CHAPTER VIII. 

I (1) The Botiee of Xiorde* 

I. THE NATURE OF BRITISH PEERAGE. 

The British Peerage is not a oaste^The British 
peerage is not a close corporation. Unlike the French 
nobility of the pre-revolutionary period all the children of' 
an English peer do not belong to the peerage. There is 
one peer for every peerage. The other children than the* 
eldest son are to be classed as commoners and ordinary 
citizens of the state. Moreover, so long as one dqes not 
succeed to the peerage he remains as commoner. We must 
be careful however to remember that though the eldest son 
of a peer is called a Lord during the life time of his father,, 
it is merely a 'title by courtesy.* To all intents and purposes 
he is an ordinary citizen unless he succeeds. Thus we see 
by creation and inheritance a born commoner can become 
a peer; and also the born sons of peers are all commoners. 
This fact has done much not to cheapen the prestige of the 
British peerage. 

Ranks in tbe Peerage. —The rank of a duke is the 
highest rank that can be given to one who is not of the 
royal blood. Dukedoms number only 20 in the United 
Kingdom. Next, mentioning them in order of rank, come 
the Marquises who number 28, Earls who do not exceed iso* 
in number, Viscounts who'number 70 and Barons who- 
exceed the number of 400. 

Peers are created by the King on the advice of the’ 
prime minister. There is no limit as to number. Members 
of the party and the cabinet suggest the names to the Prime 
Minister. 

All ranks of the peerage are hereditary. Peers are also created 
by the Crown. Excepting the six law Ijords, no life peers con be 
created by the King (except tbrongb statute) through the exercise of 
his prerogative (vide, the case of Baron Wensleydale). Peerages have 
been created at different rates during the reign of different monarchs. 
Beorge in created 116 peers, George TV and William IV added 60 
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more and Queen Victoria during her long reign created 879 more 
peers. Becently, a row was created by the Baldwin miniatry against 
the coalition ministry (during the War) of Mr. Lloyd George for having 
created more peers under very suspicious circumstances. But the latter 
•defended himself by alleging that though the Conservatives created 
fewer peers they created more numerous Barons and Knights in oonsi* 
deration for contributions to the conservative party fund. The Labour 
party during its short tenure of office also created some peers. 

Peerages are inherited by male heirs. In a few cases 
women have been allowed to hold the peerage in their own 
rights. Women, however, are seldom made peeresses. 
They may become one by inheritance. They have not been 
•allowed the privilege to sit in the House of Lords. The 
rules of succession depend upon the stipulations contained 
in the royal patent which originally conferred the peerage. 

‘M pecras^e cannot he resigned or relinquished. It 
•clings willy>nilly to a man until he dies—^unless he manages 
to get the peerage forfeited by special attainder or Act of 
Parliament. A peerage by grant can be declined, but not 
a peerage by succession.*' 

A peerage may he extinguished in the absence of any 
eligible male heirs. 

Customarily, peerages are conferred upon a retiring 
Speaker of the House of Commons, ministers who have 
rendered distinguished public service, soldiers who have 
distinguished themselves in the army and navy, scholars 
who have made notable contributions to literature, art and 
•science, millionaries* who have made munificent gifts for 
philanthropic purposes, and last though not of the least 
importance, upon jealous contributors to the party funds. 

II. COMPOSITION of 'THE HOUSE OF 

LORDS. 

Preaeat oompoaltlottM— ^The House of Lords which 
contain about 700 members is composed of— 

(1) the peers having hereditary seats including 

{a) Peers of England created before the Act of Union 
with'jScotland (1707). No additions were made since 1707. 
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Newly created peers have come to be known as peers of 
Great Britain due to England's union with Scotland. 

(d) Peers of Great Britain created between 1707 and 
the Act of Union with Ireland in 1801. Additions were 
made between 1709 and i8ox and not since the latter date* 
Later additions came to be known as . peers of the United 
Kingdom. 

(c) Peers of the United Kingdom created thereafter* 
All additions that are made to the peerage to-day since 1801 
are known as peers of the United Kingdom due to the 
Union of Great Britain with Ireland. They number about 
600. 

(2) Representative Peers consisting of 

(a) Sixteen Scottish peers elected for the life of a single 
Parliament out of the whole body of Scottish peerage the 
number of which is below 50. 

(b) Twenty-Height Irish peers elected for life. The Irish 
Free State Act is silent ateut the representation of Irish 
peers in the House of Lords. It is believed that for consfl- 
tutional reasons the Irish peers have kept their seats un¬ 
filled. 

(3) Bishops and Archbishops. Two Archbishops 
(Canterbury and York) and 24 other English .bishops have 
got sits in the House of Lords. 

(4) Life Peers. As the House of Lords is the final or 
the highest Court of appeal in Great Britain, six salaried 
life peers are appointed from among distinguished jurists 
to represent the whole House of Lords which as a body Is 
too huge and too ignorant to serve the purpose of a law 
Court. 

III. THE SECOND CHAMBER. 

We have discussed in detail the merits and demerits of 
a second Chamber.* John Stuart Mill ma(k» the fc^owing 
observation: 


"Elements of Political Soiencei, Vol. n. 
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‘*Tbe same reason which induced the Bomans to have two consuls 
makes it desirable that there should be two chambers; that neither of 
them may be exposed to the corrupting influence of undivided power* 
•even for the space of a single year.” 

Bagehot thus emphasized the importance of the House 
as a chamber of review :— 

“The House of Lords besides independence to revise effectually, 
-has leisure lo revise intellectually/' 

Though the House of Lords is called the Second 
Chamber, it is a misnomer. It existed long before the 
House of Commons. It is the oldest legislative body in the 
world. Its age extends over ten centuries. It grew out 
of the Norman Great Council which was again the substi¬ 
tute of the Saxon Witanagemot. On the other hand, as a 
matter of euphemism it is called the Upper Chamber/' 
But the growth of democracy has made the popular and 
representative house of the legislature, the House of Com¬ 
mons, more powerful than the so-called upper house. 

IV. STRENGTH AND WEAKNESSES OF THE 

LORDS. 

The strength of the House of Lords for two centuries 
lay in its weakness. 

*‘There can be no doubt, that the House of Lords would 
be perfectly intolerable, if it were as powerful in reality as 
it is in appearance.” It is not, and it cannot be, so strong 
as most Second Chambers—as the upper house of the 
American, or the French, or the Swiss, or the British self- 
governing dominions. A pretence to attain at such powers 
would before long kill outright the hereditary pnnciple. 
Some people say that the Commons and the Lords get on 
so well together and find it harc^ to quarrel because the one 
represents ‘Everybody* while the other represents ‘Nobody*. 

The House of Lords may be said to possess some degree 
>of representative character. 

' It is so said because, first, this House has not been 
but it grew. Secondly, it cannot be denied that the 
Il^se represents varied and important interests, much and 
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diversified knowledge, and nearly all classes in English 
Society, except the most numerous. 

The House of Lords has a character of its own. 

**The King of England,’* said Disraeli, "may tilidce 
Peers, but he cannot make a House of Lords. The order 
of men of whom such an assembly is formed is the creation 
of ages.’* What De Tocqueville said of the American 
Senate some three-quarters of a century before—"you are 
struck by the vulgar aspect of this great Assembly. The 
eye looks often in vain for a celebrated man**—never applies 
to the House of Lords. 

“The House of Lords has the influence which belongs to wealth, 
to high rank and ancient lineage, to landed property, to ideas and 
sentiments, which have been interwoven into the texture of English 
Society, and to traditions, and usages, and habits of mind, which are 
the growth of ages. No synthetic process could quite reproduce this 
curious and complex result of time and chance.” 

ft is widely believed that the constitutional function of 
the House of Lords was to serve as a check upon the ex-' 
cesses of democratic violence. 

But actually the Lords can never prevent reform or 
■even revolution, if the electorate is in earnest and has a 
Ministry to its mind. The true safeguard against demo¬ 
cratic excesses lies in the existence of the Opposition minor¬ 
ity and the potential alternative government.' The duty of 
the House of Lords is to allow opportunities for mature 
reflection on matters of importance. Further, it is rea'dy to 
yield when it is demonstrated that the country is in favour 
of the decisions of the popular house. If on the rejectibti 
of a measure by the Lords, 3the Commons dissolves itself to 
fight a fresh general election, the convention has been estab¬ 
lished that in case of the latter being returned with a strong 
majority, the Lords must yield. The steaefy loss of power 
of the Lords may be attributed to the greater efiSciency^f 
the Commons, particularly during the last three-quarter of 
a century. . . 
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'*With a perfect Lower House,*' said Walter Bagshot, "it is 
certain that an Upper House would be scarcely ci any value. H we 
had an ideal House of Commons, perfectly representing the nation r 
always moderate, never passionate, abounding in men of leisure, it is 
certain that we should not need a higher Chamber. The latter as a 
revising and leisured legislature is extremely useful if not quite neceS' 
sary." It is, however, to be remembered that a revising body should 
not be as ]*irge as it is at preset. 

V. THE PRIVILEGES OF THE HOUSE OF LORDS. 

X. Oommon prlwUeres.— Members of the House of 
lx>rds enjoy in common with the House of Commons the 
privileges of, 

(1) The right of free access to the Sovereign. But 
while the Lords are individwdly entitled to have access to 
the Sovereign, the Commons only enjoy the right as a 
body. 

(2) Freedom from arrest. Members of both Houses, 
are free from arrest during the sitting of Parliament and 
40 days before and after the Session, except in the case of 
treason, felony, etc. 

(3) Freedom of Speech. Members of both Houses have 
perfect freedom of speech and debate in their respective 
Houses. They cannot be legally dealt with for anything 
said in the House by any court or body outside the House. 
If however they cause their words or speeches to be pub¬ 
lished, they are subject to prosecution for libel like any 
private person. • 

(4) Members of both Houses have the right of demand^ 
ing from the Sovereign the most favourable construction 
upon everything said or done in either House. 

(5) Both Houses have the right of seUling the order of 
business in their respective Houses. 

XS. Special prlvUegea of tbe &orda.^The Lords 

enjoy the following privileges 

. .d[i) The right of rioting by proxy. But this right has 
loit^ (since 1868) been given up. 
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(2) The right of all temporal peers to he tried by his 
fellow peers arid not to be amenable to ordinary law court. 
In the case of misdemeanours, as opposed to treason or 
felony, a peer is liable to be tried by ordinary courts. 

(3) The right of receiving individual writs of summons, 

(4) The right of originating peerage bills. 

(5) The right to record a formal protest against any 
decision of the majority in the journals of the House. 

(6) Collectively the Lords can exclude any undesirable 
person. 

XXZ. Special prlvilerea of the Commoiia.-^The 

Commons enjoy the following special privileges :— 

(1) The right of originating all Money Bills. 

(2) The right of granting supplies to be expended only 
on specified objects. 

(3) The right of examining public accounts. 

VI. FUNCTIONS AND REAL POWERS OF THE 

LORDS. 

(1) JLb a legrislative body. —Before 1911 the House 
of Lords was in all respects co-ordinate in power with the 
House of Commons. The consent of the House of Lords 
was equally necessary to pass a law. But the Parliament 
01 Veto Bill of 1911 has limited the powers of the Lords 
in matters of legislation. 

But there are some who think that the Parliament Bill 
has rather strengthened the hand of the House of Lords. 
“The suspensive veto for two years might easily prevent 
the measure passing altogether, for in the meantime many 
changes may take place in the Commons e.g., a general 
election, a breaking up of parties, etc.’* 

(a) All Money Bills, so certified by the Speaker of the 
HcMise of Commons, if not passed by the House 6 £ Lords 
would become law without their concurrence (within one 
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month after such passage) on royal assent being signified. 
The House of Lords has also no power to amend a money 
bill. This is the result of long usage. The power to re¬ 
ject had already become feeble in case of a strong opposition 
of the Commons. 

(h) Public Bills (other than Money Bills or a Bill 
extending the maximum duration of Parliament), if passed 
by the House of Commons in three successive sessions, 
whether of the same Parliiiment or not, and rejected each 
time bv the House of Lords mav become law' w'ithout their 

9 W 

concurrence on the royal assent being signified provided that 
two years have elapsed between the second reading in the 
first session of the House of Commons and the third reading 
in the third session. All Bills coming under this Act must 
reach the House of Lords at least one month before the end 
of the sessions. 

Formerly, in case of a disagreement between the two 
houses in passing a bill three alternatives were employed, 
vie., (i) a joint committee of the two houses was appointed 
to explore any avenue of compromise, (2) dissolution of the 
House of Commons and an appeal to the country on that 
particular platform by means of general election to know 
its verdict, (3) in case the Lords did not heed to such a 
verdict, the King* on the advice of the prime minister was 
to intimidate the I^rds that unless they accepted the bill as 
passed by the Commons he would create new peers to out¬ 
vote the House of Lords, t Bagehot has called the last 
alternative as the sajety•valve of the Constitution. 

(2) As a -Supreme Court. —The House of Lords 
exercises its judicial functions in both (a) appellate juris¬ 
diction as the supreme court *of appeal in England, and 

fit was only on one occasion that peers were actually created to 
pass a law through the Lords. Queen Anne created twelve peers to 
ratify the Treaty of Utrecht in 1713. During the Beform Bill of 1882 
and the Parliament Bill of 1911. the threat alone of creating new peers 
served its purpose. 
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also {b) in its original jurisdiction trying (t) great offenders 
impeached by the House of Commons, (n*) and peers charged 
ivith treason and felony. 

(a) Appellate jurisdiction. The House of Lords is still 
the supreme court of appeal in England. These judicial 
functions are now always exercised by the Lord Chancellor,* 
who is ex-officio president of the House of Lords, and six 
Lords of Appeal in Ordinary who are learned judges appoint¬ 
ed as life peers, specially to perform this judicial duty. 
These “Law' Lords” are assisted from time to time by other 
Lords who have served as judges of the higher courts or 
who arc specially learned in the law. 

The House of Lords may sit, when acting as a Court, 
while Parliament is not in session. The House of Lords 
sitting as a court is totally unlike the body which obeys the 
House of Commons in law-making. 

(b) Original jurisdiction. Among the most notable 
judicial function reserved to the House of Lords are the 
•cases of (1) impeachment^ (a judicial trial, by the House of 
Lords, of a person accused by the House of Commons of 
grave offences which the ordinary law cannot reach through 
its insufficiency or uncertainty, or in case of which it is 
apprehended that the execution of the law will be corruptly 
interfered with) and («) of the trial of a peer for treason or 
felony under the presidency of a High Steward appointed 
for the purpose. This court consists of all Lords of Parlia¬ 
ment excepting the Bishops. 

*He sits on a large couch known as Woolsack. The term Woolsack 
•originated in the reign of Queen Elizabeth when the members of the 
House of Lords in order to encourage the production of wool'in England 
had their benches stuffed with home-grown wool. 

fFormerly, when there was no such thing as the ministerial res* 
ponsibility, the method of impeachment was an important instrument 
in calling to justice and making answerable a recldcitraat membes of 
the cabinet on high ofEicer of the state. With the growth of ministerial 
responsibility impeachments have dropped into abeyance. 
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In addition to the two above important functions, the 
House of Lords renders Hvo other services, (a) It serves, 
as a ventilating chamber for discussing social and political 
questions which are not yet ready for legislation, (b) It 
serves as a reservoir of cabinet ministers. The House has 
contributed many a statesman. Again, when a man of great 
political sagacity and experience is unable to bear any fur¬ 
ther the strain in the House of Commons, the House of 
Lords finds a .refuge for him without forcing him to give 
up his political life. 

VII. CONFLICT AND COLLAPSE: THE 
PARLIAMENT BILL OF 1911. 

Until 1911 the House of Lords could reject all bills 
even money bills though it did lose its right of amendments 
uf the latter kind of bills through usage long before.* As 
we have already stated, in case of a deadlock between the 
two houses only three alternatives could be resorted to: 
(i) a joint committee of both the Houses to bring about a 
compromise, (2) the dissolution of the lower house and the 
appeal to the electorate to know whether the country stood 
by the Commons, (3) and the creation of new peers to out¬ 
vote the House of Lords. 

But such a position of things was gradually being con¬ 
sidered as intolerable. In 1909 the budget or the finance 
bill presented by Lloyd George, the Chancellor of the 
Exchequer, taxing lands and thereby inconveniencing the 
owners of big states was rejected by the House of Lords. 
This gave the spark for the conflagration. The prime 
minister advised the King to dissolve Parliament as the 
government was left without any supply of money and the 

^^Since 1861, all money bills used to be included urithin a single 
financial measure (the Budget). No one of them could be rejected 
singly. To reject any meant the rejection of the Budget and the 
Lords could not dare to go so for. But the Lords did it in 190ft 
ae a protest against the taxation of lands. 
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g'eneral election that followed (1910) found the country to 
"be with the House of Commons. The Lords as a result 
reluctantly passed the Bill when it was in due course Sent 
to that House. 

The ProTisions of Parliament Bill of 1911_ 

The Liberals were not appeased. They wanted perrah- 
neatly to curb the power of the House of Lords. They 
introduced a bill which provided that (1) all money bills, if 
passed by the House of Commons, would become an Act 
even if the House of Lords does not consent to it? (2) the 
rig-ht of decision as to whether a bill is to be considered a 
money bill or not was left with the Speaker of the House 
of Commons; (3) all other public bills passed by the lower 
house thrice in three consecutive sessions extending over a 
period of two years and rejected by the House of Lord.s 
every time would become an Act without the Lords* consent 
on the approval of the king; (4) the maximum duration of 
Parliament was curtailed from seven to five years.* 

The Parliament Bill was introduced and passed a 
second reading when further proceedings on it were pre¬ 
vented by the death of King Edward VII. A joint confer¬ 
ence on the subject was then held between eight members 
of the two houses, four from each political party. This 

^Sidney Low believes that quinquennial Parliaments would do 
away with irregular general elections. In the first and second years 
the House of Commons would be considered too near its cradle and in 
the tliird and fourth year too near its grave. Thus the constant 
atmosphere of feverish uncertainty and nervons unrest in expectation 
of a general election at any mdhient would disappear and along with 
it much of its tingling vitality. Like America, “the Sovereign People 
can be found" when wanted. As a result of paucity of general 
elections and security of tenure, the Cabinet would become less res¬ 
ponsive to public opinion and more eelf^confident. “A Piie8ideiit*8 
usefulness is not by efficiency bnt by calendar stoaftli; it is reckoned 
that if he be good at all he will be good for four years." And the 
Prime Minister, like the Prendent, it may perhaps also he said that 
he “need only keep alive." 
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conference was still sitting whbn Parliament adjourned in 
the autumn. When Parliament reassembled in November 
1909, it was announced that the conference had failed U> 
arrive at any agreement. The Lords as a counterblast 
sought to pass certain resolutions of a general cliaracter for 
reforming their House and for regulating their relations with 
the House cf Commons. The government as a result of this> 
again appealed to the country. In the end of the year 1910 
they were returned with a slightly reduced majority. But 
still the Lords hesitated. The King intimated to create new 
peers. In the end many of the opposition lords absented 
themselves from 4 :he House and the measure was passed by 
a very narrow margin amid tense excitement. 

VIII. CO-ORDINATE POWERS OF THE 
HOUSES: A FICTION. 

The fiction of co-ordinate powers of the Houses of ther 
British Parliament was exploded by the Parliament Act of 
1911.* The Act made the House of Commons supreme iu 
matters of money bills, and in other matters it was also 
omnipotent subject to a suspensive veto of the House of 
Lords for a period of two years. The House of Lords^ 
retained the right to initiate legislation and to secure ar 
debate upon any subject it felt interested. ^'The Lords*" 
debates on matters of high policy afford nothing short of 
a liberal education/* * 

But the Parliament Act of 1911 raised an important 
constitutional issue. For practical purposes it reduced 
Parliament into a Unicameral legislature though the Act 

*At one time the fiction was not far removed from the troth.. 
Ah late as 1874, the younger. Pitt, who was the then prime minister^ 
was the <mly member of the Ministry in the Oommons. During thsr 
nineteenth century, however, the bulk of the mimstry came to her 
drawn from the Lower House. With this development came a deelinw 
in the real powers of the Lords in legislation. 
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in its preamble anticipated the fact, and to undo that short¬ 
coming proposed the creation of a Second Chamber consti¬ 
tuted on a popular instead of a hereditary basis. It was 9s 
late as 1917 that Mr. Lloyd George first approached the 
question of reconstituting a popular second chamber by 
appointing a Joint Committee of the two Houses, fiord 
Bryce presided over the committee but its recommendations 
were still-born (Read, Sec. X). 

Since 1911 there have also been many changes in the 
House of Commons. The duration of the Parliame/it has 
been reduced from seven to five years. Further, the Re¬ 
form Act of 1928 has revolutionized the nature of tHe elec¬ 
torate. It enfranchised women, multiplied the number of 
voters and also made great changes in the distribution of 
seats (Read Chap. MIL Suffrage in threat Britain). In 
comparison with this .Act, the previous Reform Acts sink 
into insignificance. 

IX. PROCEDURE WITHIN THE HOUSE. 

Session of the Xiords.— 

The House meets in its own chamber at Westminster. 
Both the Houses of the legisalture are prorogued together 
but each house adjourns separately. Lord Chancellor or 
the Woolsack presides over the Sessions. He is af^pmnted 
by the Crown on the advice of the prime minister. He does 
not possess extensive power like the Speaker of the Lower 
House. His inferior power is perhaps due to the fact that 
originally the office used to be held by an officer of the 
King^s household who himself was not even a peer. 

The attendance is very thin, ordinarily exceeding not 
more than a score out of a strength exce^ing 700 in all. 
Three members are necessary for a quorum but to pass any 
legislation, however, at least thirty members must be pre¬ 
sent. Usually, the proceedings are dull. But the rules of 
the House are so lilUral.^at.a full debate at any time and 
on any matter of public importance may be initiated by 
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merely “moving* for papers,” i.e., by asking that certain 
official documents be laid before the House. 

Tlie Procedure of tlie Konse.— 

The procedure differs from that of the Commons. There 
are no standing committees for public hills. All bills, after 
two formal readings, are debated in Committee of the 
Whole House before being read a third time. There is no 
closure in debates. If the House adopts any amendment 
then the bill is sent to the lower house for concurrence. If 
the latter does not concur, the bill, failing a compromise, 
is deemed as one rejected by the Lords. 

The personnel of the Upper Chamber is not inferior 
when compared with the House of Commons. True it is 
that there are many lords who have neither the ability nor 
the earnestness to shine in politics. But they are good 
enough to keep themselves away from meddling with things 
which thev do not understand nor do thev care to master. 

• m 

Prof. Munro mahes the query ?:—“Is there any other upper house 
which has included among its members during the past twenty-five years 
an abler arra\. than is represented by Salisbury, Lansdowne, G-rey, 
Balfour, Asquith, Beading, Kelvin, Bryce, Playfair, Lister, Cromer, 
Milner, Curzon. Haldane, Kitchener. Rothschild and Northcliffe?” 

X, PROPOSALS FOR REFORM. 

A very old problem i Inherent defects of the Xiords. 

John Bright opitied that “a hereditary House of Lords 
cannot endure for ever in a free country like England.” 
Half a century before, Bagehot has criticised the House for 
{a) the irregular and thin attendance of its members, 
ib) their conservative and bourgeios views, (c) and the low 
level of their intelligence. 

Conservatives preponderate in the house and any 
Liberal project alw’ays runs the risk of being summarily 
rejected. This, was the position of things when the Liberals 
came into power in 1905 and the whole 'problem was accen¬ 
tuated by the rejection of the Lloyd George budget. Though 
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the episode terminated in the passing of the Parliament 
Bill or Veto Bill of 1911, still the proposals for reforming 
the House were various and insistent. 

Ghargea against the Souse of Xiords. 

The greatest charges against it were that it did stand 
for oligarchy against democracy, for stagnation {gainst 
reform and progress, for representation of vested interests 
against nationalism, for birth against initiative, for status 
against competition, and for respect for age against inno¬ 
vation. 

Borne proposals for Reforms. 

Various proposals were broached both by the diehard 
Conservatives and the radical Liberals for reforming the 
House of Lords. 

The following are some of the proposals :— 

The Conservative proposal. 

The conservatives forwarded a proposal for decreasing 
the hereditary element in the House of Lords by the intro¬ 
duction of life peerages conferred by the Crown on persons 
distinguished in various walks of life. 

Lansdowne plan : 

He proposed a House of Lords of about 325 members, 
partly of peers and partly of commoners, chosen through 
a complicated process. 

He propoRed that (1) one hundred to be cboeen by the peerg them- 
gelves, (2) one hundred to be appointed by the Crown either from the 
peerage or outside, (S) one hundred and twenty persons to be elected 
by members of the House of Commons sitting in regional groups uid 
(4) five bishops to be appointed by the whole body of bishops. This 
was proposed as an alternative to the Parliament Bill of ISH*. But 
the Liberals did not accept it. 

The Brvce Plan: * 

Lord Bryce was appointed in 1918 as the president 
a committee to suggest a scheme of reforms of the House 
of Lords as an alternative to the present hereditary system. 
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The Committee suggested (]) a house of a smaller siae (consisting 
of d5&->4(X) members). (2) of which one-third of the members should be 
chosen from the peerage and two-thirds (273 members) by panels of 
members of the House of Commons distributed in fifteen geographical 
groups, (8) that the membership should run for twelve years, and 
(4) that a standing joint committee be created composed of forty 
members from each of the Houses to settle their disputes. The 
Second Chambmr was to have no power over money bills, but other* 
wise was to have co-ordinate legislative authority. 

The Report did not arouse much public interest and 
met with vehement opposition. The proposed House would 
have been inferior to the French Senate as regards simplicity 
and symmetry, and it would have lacked the boldness of con¬ 
ception which devi.scd the .American Senate. In federal 
states, it is easy to constitute the Second Chamber accord¬ 
ing to federal principle. But in a unitary state, no other 
principle than the hereditary one can easily l3c invented. 

The 1922 Resolution. 

Lloyd George’s Cabinet independently appointed a committee in 
1922 and submitted five resolutions to the House of Lords. They 
were however net much dilferent from the Bryce recommendations. 
The country, however, was not in hot haste to introduce a reform 
which it conceived to be half-way. So the proposals stood there. 

Baldwin ministry’s proposal. 

The Baldwin ministry proposed an elected upper house 
of 300 members, (i) one-half of which is to be composed of 
elected peers and (2) ^another half of peers to be nominated 
by the Crown. The bill proposed to withdraw all handicaps 
against election of peers to the lower house. But the 
clause naturally aroused a bitter protest against the pro¬ 
posed bill and united in common the Liberals and Labour to 
fight against the menace of killing the people’s house. 
Reajly speakings an attempt to reorganise the Upper House 
must provide against the danger of making the house 
Mronger than it is at present and also should avoid the 
mistake of reduplicating the lower house in the upper. 
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The Single House Alternative. 

The alternative of a single house as a substitute for reform of Use 
Lords is also unacceptable because (1) many bills in the House of' 
Commons are not properly discussed for special rules limifting debate; 
(2'k some bills of a non^controversial character are seldom much de^ 
bated in the lower house; (8) it is desirable that some time must 
elapse l>efore a bill is proposed and finally passed into law in order 
to allow people to think over it« specially in cases of bills which are 
fundamental in their character or require the verdict of the natioa; 
(4) full and free discussions of questions are not encouraged by a 
house of (he legislature when the executive existence depends on a 
mere favourable vote. The Lords' debate to-day is still the fittest and 
most instructive.* 

Dangrera to be g-uarded againat. 

The crux of the whole situation is that the House of 
Commons represents everybody, while the House of Lords 
represents nobody. If it be made to represent somebody 
then the House of Commons would degenerate into a co¬ 
ordinate power and would merely be part of a .‘system of 
checks and balances.’ So the House of Commons is least 
desirous for a real reform of the Upper House. But such an 
apprehension, says Ogg. is groundless. Experience shows 
that an upper chamber constituted on a representative basts 
can never maintain a parity of power with the Low'er House. 
The French Cabinet is legally responsible to the Senate but 

* Sidney Low »ays that the adoption of a single-chamber legiala*- 
tnre in England is considered a constitutional monstrosity because the 
two-chamber system which has been copied from Great Britain ia the 
rule everywhere. But it is not to be forgotten tliat the two-house sys* 
tern of Great Britain is nearly thesresiilt of accidents. Adoption of three 
or fomr chambered system might have been equally normal. The 
old arguments in favour of the House of Lords as a “ventilating 
ChamW" or to serve as “a reservior of ministries,“ are not to-day 
applicable. “As a revising Chamber" its real usefalness is much lese 
than the services of the Opposition. So the abolition of the Upper 
House would be a far less revolutionary change in the substance. 
But in euch a case the introduction of the Beferendum would be 
necessary for ascertaining $he pt^ular will. 
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actually its responsibility centres round the Chamber of 
Deputies. Mr. Masterman says that the real problem is to 
“devise a Second Chamber efficient and independent enough 
to act as a check on hasty or ill-considered legislation and 
yet not strong enough to weaken the sense of responsibility 
of the House of Commons.” 

So long as the Parliament Act of 1911 was not passed 
people wanted reforms of the House, but since then the 
necessity of killing a dead horse does not arise at all. Its 
“little power” is more apprehended, or we may say that its 
strength lies in its weakness, i.e., its unwillingness even 
to exercise those little powers. 

Human ingenuity has failed to devise an ideal second 
chamber for Great Britain. Election of peers, both by 
direct and indirect processes are open to objection. Xomi- 
nation by the King is still more reprehensible. The House 
should not be ended as the Labour Party wants it. It 
should be mended but nobody agrees as to how it is to be 
mended. Liberals would not allow the House to go back 
to the days previous to the Parliamentary Act of 19 ii while 
the Conservatives would strongly favour that. So the ques¬ 
tion is still hanging fire and perhaps it would remain so far 
generations to come. 

Prof. Strong's Verdict upon a Second Chamber. 

ft 

Prof. C. F, Strongr draws the following conclusions on an exhaus¬ 
tive analysis of the composition and function of tfie existing Second 
Chambers in different states ;— 

"First, that no great state to-day is satisffed with a unicameral 
legislature; secondly, that the more the choosing of the Second Cham¬ 
ber ia out of popular control, the more it tends to become detached from 
th^ realities of politics and thus to lose vitality; thirdly, that when this 
is -the case, there is a consciousness, not that the Second Chamber 
-fttould be albw^ to fall into desuetude, but that it should be made 
alive again by reform; and fourthly, that a Second Chamber with real 
powers is vital to the successful working of a federal system. 
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Oeneral utility of the House of Xiords. 

l^ruf. Munro thus sums up the utility of the House of 
Lords :—“On the whole it appears to be doingf the work 
fairly well. It examines ami revises non~financial measures. 
It insists, when the occasion arises, that ample time be 
gfiven for a full public discussion of such hills before they 
become part of the law of the land. It compels sober 
second thoufcht and ffives opportunity for passions to sub-^ 
side. It says, now and then, to the House of Commons : 
“The opinion of the country seems to be about equally 
divided on this matter. Suppose you hold up the bill until' 
the minds of the people have become clarified.’* On the* 
other hand, the House of I^ords has not shown itself dis- 
posed, during* recent years, to go clearly beyond its province 
and obstruct, the passage of measures which the country is 
obviously in a mood to accept. It has accepted the dimi¬ 
nution of its poivcr 'with tolerably good grace and shows no 
resentment. Its members no longer feel impatient because 
great questions of public policy are being finally settled by 
the House of Commons alone.’** 

Its dlsseryices. —It must, however, not be lost sight 
of that in English political affairs alone the impact of demo> 
cracy made the House of Lords sober so far as its profession* 
o*^ political principles is concerned. But the lack of tact, the 
want of sympathy, and the reactionary and coercive spirit 
shown by the House in the many debates on India seem to 
point to the fact that those irresponsible outbursts are the 
outcome of an inherently bad heart merely subdued but not 
sobered by liberal political doctrines. 

^British opinion is undoubtedly in favour of a Second Chamber.—. 
Bryce Committee found its merits on the follo'wing points :—(1) The 
House of Ijords can initiate bills of non-controversial character, (2) can 
successfully undertake the revision of many bills which the House of 
Commons has not time enough to deal adequately, and (3) it can ntilise- 
the eminent politicians which abound in it. * 




CHAPTER IX. 

The Parliament. 

. (B) The House of Gommons. 

I. SUFFRAGE IN GREAT BRITAIN. 

Before we proceed to discuss the organization of the 
House of Commons a study of the history of suffrage in 
Great Br'tain would be instructive. 

A short history. —^The history of suffrage in England 
dates from the time of Alfred the Great,—a period extend¬ 
ing over a thousand years. 

Saxon Period. — Saxon-En>gland, the Witan contained, however, 
no elected members but was composed of tliose who came at the indivi¬ 
dual summons issued by the King. The Witan was not elective but 
representatire. In local bodies the elective principle obtained. 

Norman Period.. —In Norman England the Concilium was com¬ 
posed of only great men siiiiimoued by the King. The growth of 
feudalism destroyed the represent at ion of freemen even in the local 
bodies. 

Thirteenth Contury. —lu the tliirtcenth century' again we find popu¬ 
lar representation (of freemen) in flie Great Council. British parlia¬ 
mentary suffrage came into existence prior to the Great Charier (Magna 
Charta) of 121>5. 

FIftoanth Contury.— In tlie fifteenth century a reaction followed. 
The 40s. property qualification restricted suffrage in the counties. ■ The 
suffrage in the boroughs was also narrowed by twisting the definition 
of a freeman. 

Period prior to 1832. 

The condition of suffrage waq in a chaotic condition. 
Every county and a borough Ivid practically a separate law 
•of its own. Representation was not adjusted to population. 
Only one-fourteenth of the population enjoyed the right to 
vote. The Industrial Revolution led to heavy movement of 
pppulation from village to town but there was no readjust¬ 
ment. of representation. Some constituencies without or 
with ■'h very few voters (nicknamed as rotten or pocket 
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boroughs) enjoyed the same representation as thickly popu¬ 
lated boroughs. The few votes of such constituencies were 
publicly sold to the highest bidder and **nobody*$*' who 
returned very rich from India after shaking the golden 
Pagoda tree often purchased these votes to add the title 
of an M. P. to their names and to become respectable. The 
landed aristocracy controlled these votes and thereby made 
representation in the House of Commons a farce. **The 
House of Commons,** said Pitt, “is not representative of 
the people of Great Britain; it is representative of nominal 
boroughs, of ruined and exterminated towns, of noble 
families, of wealthy individuals, and of foreign potentates.** 

The Reform Act of 1832. 

After the Great Napoleon was vanquished, England 
began to set' her own house in order. In the teeth of great 
opposition from the interested parties the great charter of 
popular freedom, the Reform Act of 1832, was passed. 

It redistributed seats and widened the suffrage. 

The Reforms of 1867-1885. 

The Act of 1867 provided for further redistribution of 
seats and also extended suffrage. The 1872 Act introduced 
the secret ballot. 

Representation of the People Act of 1918. 

It increased the size of the House of Commons from 
•670 members to 707. The creation of the Irish Free State, 
however, has reduced it to 615. It abolished the old distinc¬ 
tion between county and borough suffrage and introduced 
•election in counties and boroughs (county districts) accord¬ 
ing to a uniform principle. , There is one member for every 
70,000 of the population. Thus the principle of Rep. by 
Pop. (representation according to population) has been 
xidopted. The Act followed the principle of single member 
constituency of approximately equal size as far as possil^le. 

The property qualification has been almost abolished, 
(i) Every male elector of twenty-one years of age and 
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over, who has resided in a constituency (resident) at least 
six months before the preparation of the voter’s list, or 
(2) occupied business premises {occupant} in a constituency 
of an annual value of not less than ten pounds, is entitled 
to vote. Thus suffrag^e depends partly on the principle of 
citizenships and partly on property or special qualificaticMis. 
Paupers can vote today through residential qualifications.” 

Limit'*d plural voting has been allowed by the Act, 
“One man,'one vote” principle has not yet been fully 
established. A man can cast two votes, one as resident, 
and another as occupant (i.e., for a holding where he does 
not reside but .occupies to transact business), and one as 
resident and another as a university graduate for the elec¬ 
tion of university members. 

One rule of suffrage applies to men and another to- 
women. Shortage of man power due to the Great War led 
to restrictions which were directed not to make women 
voters larger in number than the male voters. So the 
restrictions were (a) that female voters must be thirty years 
of age, and (b) either they must be occupants of property 
or wives of occupants. In case the property is a dwelling 
house any annual rental value would do, in case it is a 
business house an annual rental value of ;^5 would be suffi¬ 
cient. Every woman has also got two votes. The wife 
of a peer if she is thirty years of age (lowered to twenty-one 
since 1929) can exercise the rights of suffrage but the 
husband cannot. 

c 

Great changes were also made in the distribution of 
seats. There was extinction of forty-four old boroughs, 
and the creation of thirty-one New boroughs, including no 
fewer than thirteen in greater London. Representation of 
universities rose from nine to fifteen. 

Sqnal Vranchlne Aet of 1929. 

In 1929 a Bill was passed enfranchising women on 
exactly the same conditions as those already existing for 
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men. As a result of the Act while 12^ millions men were 
enfranchised, it gave votes to 14^ millions of women. 

The following people ere excluded from euffrage.— (i) Minors crimi¬ 
nals, idiots, aliens, bankrupts, lunatics, and English and Scottish 
peers; (‘2) Ministers of the Church of England, the Churi-h of Scotland 
and the Bonmn Catholic Church; and (3j government contractors, 
sheriiTs, and returunig ofiioers in the localities in which they act. 

Feers cannot sit in tbe Commons. 

No English or Scotch peer can have a seat in the 
House of Commons. The exclusion, however, does not 
apply to the eldest son of a peer during his father’s life¬ 
time and to the other members of the family at any time. 
Before the creation of the Irish Free State, Irish peers 
who were not elected lo represent Irish peerage in the 
House of Lords w'cre eligible for election to the House of 
Commons for any but an Irish constituency. It is to be 
noted that when a member of the House of Commons is 
described as a Lord, he must be taken as a commoner only 
holding a courtesy title being the son of a peer. The 
creation of Irish Free State has excluded the Irish peers 
from the House wlio wore conditionally eligible. 

Slow but steady marcb of democracy. 

Before 1S32 there was one voter to every fifty adult 
male population, in 1832 it w’as brought down to one in every 
twenty-five, in iS*''"' to one in every twelve, in 1884 to one 
in every seven ana in 1918 to one in every three. 

Regarding representation, the present quota is one 
representative for every 70,000 of the population, while in 
America it is one for every^250,000. Thus English people 
are three times better represented than the Americans. 

II. PRIVILEGES OF THE HOUSE OF COMMONS: 

READ CHAP. VII. SEC. V. 

National and Municipal Suffrage 1 —^In the United States no die- 
tinction is made on this head. In Great Britain, however, residence 
is the sole test of national snflhage while property qualffication is tbe 
distinguishing characteristic of manicipal suffrage. Unmarried women 
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and widows who possess property can vote at the municipal elections 
though they were not entitled to vote in a general election till 1929 
unless they attained the age of thirty. On the other hand, a male 
citizen who is a resident has got national suffrage, but without property 
qualification he is not entitled to vote in municipal elections. Similarly 
a woman of twenty-one with property qualification is a municipal voter 
but until recently (till 1929) she could not- be a national voter unless 
she attained the age of thirty. Thus a national voter used not to he a 
municipal voter and vice versa. 

Rapresantatloii of Minoritlesi— For a detailed study of the subject, 
read Political Science \o\. 11 Chap. XTX. Sec. IV. For, Woman 
suffrage, read tbid Chap. XVri, Sec. VI. 

III. THE HOUSE OF COMMONS: OMNIPOTENCE 

ENDANGERED. 

“The House of Commons is the most remarkable public 
meeting in the world.” 

Its venerable antiquity, its inspiring history, its splendid traditions, 
its still youthful spirit and energy, the unrivalled influence it has 
exercised as the model of Parliaments, its inseparable connection with 
the vitality of the English nation, its place as the visible centre, the 
working motor of our constitution— all this gives it a unique {losition.'' 
—Sidney Low. 

Mr. Gladstone declared that the House of Commons is 
the centre of the English political system, the solar orh 
round which the other bodies revolve. Late in the reign 
of Queen Victoria, it was observed that the “feeble and 
pliable executive of England yields, and must yield, to the 
slightest wish of the Houses of Qommons.” But Sidney Low 
states that to-day “the show of power is with it, nor has 
^.|U)ated its pretensions or diminished by one jot the asser¬ 
tion of its nominal authority. But it is undergoing the 
evolution which comes in turn upon most political organ* 
isms. Much of its efficiency has passed to other agents. 
Its own servants have become, for some purpose, its 
masters.** 
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Cabinet bae usurped powers. 

'"The Cabinet to-day is more powerful, and has drawn 
to itself many attributes which the Commons are still ima- 
gfincd to possess. The Electorate, fully conscious of its 
•own influence under an extended franchise, wields a direct 
instead of a delegated authority. And causes, internal to 
the House itself, have deprived it of some of its functions, 
and limited exercise in others, such as in legislation, admi¬ 
nistration and executive control, management of public 
revenue and direction of financial policy, etc.” 

The power to shape legislation does no longef belong 
to the House of Commons, but in practice is confined to 
those members of the House who form the inner ring of the 
Cabinet for the time being. The characteristic feature of 
the English political system is that the Ministry takes ini¬ 
tiative in legislation. 

Where the Commons has yielded. 

(a) The House of Commons is to-day scarcely a legis¬ 
lating chamber, it is a machine for discussing the legislative 
projects of ministers. Lord Salisbury said in 1894 

discussion of a measure is possible in the Cabinet, but for 
any effective or useful purpose, it is rapidly becoming an 
impossibility in the House of Commons.” 

(b) Similar to legislation, the House of Commons no 
danger controls the administration, i.e., the Executive: on 
the contrary, the Executive controls the House of Commons. 
It is very difficult to bring a Government to account for any¬ 
thing done in its ministerial work. The custom of voting 
with the party has solidified "into a rule. 

(c) The management of finance, which is partly ad- 
sministrative and partly legislative, is also beyOnd the effec¬ 
tual control of non-ministerial members of Parliament. The 
Budget is determined by the general policy of the Govefti- 
ment. Millions are voted for the Army, the Navy, or on 
iOther heads almost in an empty house. 
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(d) To serve as a venmating citamber, i.e., to call 
attention to public abuses and to demand the redress of 
grievances and to freely question the advisers of the Crown 
is an ancient and valuable privilege. This right may be 
evaded by ministers if the Speaker shuts out some incon¬ 
venient question as improper, lengthy, argumentative, 
ironical or abusive, or hypothetical, not of public interest 
or already discussed in the same session. The minister may 
also take shelter under the plea that an answer would be 
detrimental to the public interest. And this ventilating 
process to-day may only be carried out by a public' man out¬ 
side the Parliament by public meetings, deputations, etc. 
(Read the Powers of the Civil Service). 

IV. ORGANISATION OF THE HOUSE OF 

COMMONS. 

Parliamentary Sessions. 

The tenure of life of the House of Commons extends 
to five years. It meets between February and September. 
It must meet annually to vote supplies. Both the Houses 
of Parliament are s.minioncd together. Any house can 
adjourn itself on its own motion. The King cannot ad¬ 
journ but can prorogue (cease doing Parliamentary business) 
on the w’ishes of the Cabinet. The King can dissolve 
Parliament at any time on the decision of the Cabinet. 

Opening of Parliamentary Sessions. 

The members assemble in their respective houses. The 
House of Commoifs then elects the Speaker. I'hen the 
oaths of allegiance arc administered to the members. Next 
day, the King’s speech, prepared by the Prime Minister in 
consultation wkh his colleagues is delivered in the House 
of Lords in the presence of the members of the House of 
Commons, It foreshadows the coming legislations. The 
spjeech is re-read by the Speaker in the Commons and a 
debate follows an “address in reply.” The opposition can 
move amendments which is seldom done. . Then the house 
proceeds with the regular business. 
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(i) Chief OlBoialB.—The Commons elect their own 
Speaker. The clerk and the Sergeant-at-arms who are 
permanent incumbents arc appointed by the Croyvn. , The 
clerk records the proceedings of the House and in general 
is in charge of secretariat work of the House^Bwhile the 
Scrgeant-at-arms helps the speaker in enforcing order in the 
House. The other functionaries comprise the Chairman 
and Deputy Chairman of Ways and \leans and the Chap¬ 
lain. 

The Speaker. 

He alone has the right to speak for the House of 
Commons before the King. P'ormcrly, when the House 
V. ns merely a petitionitig body, his function was to 
take petitions from the House and lay them before the 
Kiiiii’. He is an elected member (always unopposed) of the 
House, and though he is elected to his office at the opening 
of every new Parliament, the election is formal. Seldom 
there is any opposition or contest. By custom the same 
speaker, wiiatever may be his political views, is elected. 
After his election, he becomes a non-party man. He is 
paid ^^,000 a year with a free residential house and when 
he retires a pension and a peerage awaits him. But his 
office is not a sinecure. He requires to be strictly impar¬ 
tial, very tactful, and a rare diplomat in handling many a 
critical situation. 

KIb duties.—He votes only on the occasion of a tie 
but he never exercises any discretion, his casting vote being 
cast according to well established rules, precedents, and 
princinles. He presides over the House. **He interprets 
the rules of the House, guides debates, announces the restdt 
of decisions, decides on points of order, and advises the 
House, or members, on matters not covered hy law or pre^ 
cedent. He decides whether a bill is a money hill or not.** 

V. THE QUORUM. 

A quorum necessary for transaction of business in the 
House is forty. If it ever falls short, a two minutes warn- 
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ing is given. If the deficiency still continues the House is> 
adjourned until the next regular sitting. 

VI. KINDS OF COMMITTEES. 

A great representative parliamentary assembly can do 
its work satisfactorily only through a system of Committees. 
The Cabinet, the pivot of the English constitution—as we 
have seef , is in a sense ''an informal committee of Parlia¬ 
ment,** 

The various Committees of the House may be grouped 
under five categories :— 

(i) ‘<Tlie Committee of the whole.” The Commit¬ 
tee of the whole is simply the House of Commons, presided 
over by the Chairman of Committees in the place of the 
Speaker, and acting under rules of procedure which permit 
virtually unrestricted discussion and in other ways lend 
themselves to the free consideration of the details of a mea¬ 
sure. When the subject in hand relates to the providing 
of revenue the body is known, technically, as the Committee 
of Ways and Means; when to appropriations, it is styled 
the Committee of the Whole on Supply, or simply the Com'- 
mittee of Supply.** 

.(2) Select Committee on Public bills. After con¬ 
sultation of the leaders of both the government and the 
opposition at the beginning of each session a Committee of 
Selection composed of eleven members are elected by the 
House, the Government side having a prepondering major¬ 
ity. This Committee of Selection in its turn usually appoints 
members of Select Committee|>,, Standing Committees and 
of Committees on private and local bills, unless the House 
otherwise directs or itself elects. 

Select Committees usually consist of fifteen members 
and their function is to investigate and report upon specific 
measures or subjects. They come into existence when 
necessity arises and after fulfilling their functions go out 
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of existence. They collect evidence, examine witnesses and 
obtain the information required for intelligent legislation. 

(3) Sessional Committees. Select Committees, 
when they are constituted for an entire year are known as 
Sessional Committees. 

(4) Standing Committees on pnblle bills. A 

Standing Committee is usually appointed by the Committee 
of Selection. There are now six in all. Each of them 
ordinarily'contains from forty to sixty members with power 
to add hftcen members to their number in order that* the 
Committee may have an opportunity to take in fresh mem¬ 
bers having special knowledge about the proposed measures. 
Each Committee is entrusted with the measures which fall 
within its ’jurisdiction.' Each Committee has a Chairman. 

(5) Committees on private bills. They are elected 

as above but contain only four members. 

X.B .—Compare the Englibh Committee system Tilth the American 
and the Freuch systems, (l^ead, French Constitution.) 

The Cabinet as the Chief Committee of Farlla* 
ment. “The Cabinet is not officially ranked as a Com¬ 
mittee of the House of Commons, yet it is in fact the 
greatest parliamentary Committee of them all. It is the 
steering Committee. It is the originator and censor of all 
important business. Nothing of any general importance 
has much chance of getting through the House of Com¬ 
mons unless the ministry favours it or at least refrains 
from opposing it; on the other hand, a measure has every 
chance of being passed if the Cabinet lends its support. 
The minister in charge of I government measure (a bill) in 
England must familiarize himself with every detail of it, 
must follow its course day by day in committee, and must 
guide it through the House. It is for this the ministers 
are the real leaders of the Commons and collectively form 
the great standing committee of parliament ,^*— Munro. 
(Read Chapter IV., Sec. III.) 
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VII. THE PROCESS OF LEGISLATION. 

ZieirlBlatlve work—“The work of the House,” says 
Marriott, “resolves itself into three main parts : (ij Deli¬ 
beration : the discussion of matters of public importance; 
(2) Criticism : the imposition of a check upon the Execu¬ 
tive Government, by interpellation and criticism; and (3) 
Legislation : the making" of new and the amending of exist¬ 
ing statu'es.” We arc concerned with the last in this 
section. 

What it Includes. —Legislative work of Parliament 
includes (i) Ordinary Legislation or Public Bills : (2) Fin¬ 
ancial legislation ; and (3’) Private Bills relating to parti¬ 
cular localities or interests. 

Public and Private Bills dlatlngruished. — We must 
be careful to note the fact that private hills do not imply 
bills introduced by private or non-official members. A bill 
may be introduced in the same way as by a Government 
official or by a private or non-official member of either of 
the Houses. Onlv monev bills are exclusively introduced 

• w ^ 

in the Commons by Government officials (Munro, p. 177, 
F.N.). Such bills are Public Bilh, public in the sense that 
they affect the interest and welfare of a large section of 
the people. On the other hand, by private bills are meant 
those bills which have been introduced in the Hou.se to 
promote the interest of some particular locality, persons, or 
collection of persons, e.g., a bill to authorize the construc¬ 
tion of a new railway line, etc. We never imply a bill as 
private merely because it has been introduced by a private 
ixiember of either of the Hou.ses^ 

VIII. HOW PUBLIC BILLS ARE PASSED. 

Public bills are either bills relating to (a) Ordinary 
legislation, or (b) Bills of Supply, i.e., Money Bills. 

A public bill may be introduced in either of the two 
Houses, but all money bills are to originate in the House 
of Commons. 
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(A) Public Bills, (a) Ordinary legrislatlon | Every 

hill must in each House pass through five stages; First 
Readings, Second Reading*, Committee, Report, and Third 
Reading. 

(1) The first reading is usually a matter of form alone, 
there being no discussion. The introducer,—a minister, or 
a private member,—moves for leave to bring in a bill; 
leave is allowed by the Speaker and the bill is then filed 
with the Clerk of the House, who reads its title aloud. 
Thereupon, without reading the contents of the bill, the 
House orders it to be printed and placed ready foe second 
reading. (\o debate or voting takes place. Except in the 
case of very important bills, there is no speech or discus¬ 
sion). 

(2) The motion for n Second Reading leads to a real 
debate on the principle of the measure. The debate in case 
of important measures often extends over sev'cral days. 

(3) Tf the bill passes the Second reading, it is referred 
to a Committee of the Whole House or to one of the six 
Standing Committees.* This is known as the Committee 
stage. Divisions in these committees to some extent fol¬ 
low partv lines. Here the bill is discussed in detail, clause 
by clause, and amendments arc made thereon. 

(4) Then follows the Rchart stage, and the committee 
reports about the bill to the House. The Bill is laid before 
the House in its amended and reprinted form. If amend- 
menfs have been made in Committee, they may be debated 
in the House during the report stage, and alternative 
amendments offered. At the close of this debate the Bill 
becomes ready for the third reading. When no amend¬ 
ments have been made in Committee of the Whole House 
'(in case of money bills, etc.), the Report stage is omitted, 

•Under the Standing Orders of IJIOT, nil Bills, except money Byis 
for confirming Provisional Orders which are sent not to a Standing 
Oommittee but to a Committee of the Whole House, are referred to 
one of the six Standing Committees. 
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but there must be a report stage when the Bill has been 
*sent upstairs/ ue., to a Standing Committee. Sometimes 
between the Standing Committee and Report stage, an 
intermediate step is added— a Select Committee stage, 

(5) Then follows the third reading. During this stage 
the principle of the measures is discussed as a whole and 
not its details. The readings are always spread over seve¬ 
ral days but in urgent cases a measure may pass through 
the various stages in course of a few hours. 

(6) After the third reading, a Bill is sent to the other 
House where it has to go through precisely the same 
stages. If a bill meets with an adverse vote in the second 
House, it is automatically dropped. If it is amended,* 
then it is sent back to the originating House for reconsi¬ 
deration ; in case of failure to come to an agreement one of 
the Houses must give way, usually the Upper House. If 
none yields, the bill must be dropped.f When both the 
Houses agree, the measure with the consent of the King 
becomes an Act of the British Parliament. 

(B> Public Bills: <b) Money Bills. —The proce¬ 
dure according to which money bills are passed differs 
materially from the former. The fundamental principles 
underlying them are :—(i) They originate only in the House 
of Commons; (2) they are proceeded on in Committee of the 
Whole; (3) and the Cabinet or the ministers of the Crown 
introduce them in*Lower House on their own responsibility. 
A private member in case of money bills can only move for 
reduction or omission and not insertion or increase of an 
expenditure. 

'*Two great fiscal, measures are introduced and carried 
through every year : the Appropriation Act, in which are 
brought together all the grants for the public services for the 

*The Upper House cannot amend a Money Bill. 
fBead the Parliament Act of 1911. 
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year, and the Finance Act or the Budget in which are com¬ 
prised all regulations relating to the revenue and the national 
debt.** 

The Appropriation Aoti —Before the close of the 
financial year (31st of March) the Chancellor of the Exche¬ 
quer on behalf of the Cabinet submits to the House of Com¬ 
mons the departmental estimates for the various public ser¬ 
vices. Early in the session the House resolves itself into a 
Committee of the Whole on Supply and considers those esti¬ 
mates and passes resolutions. These resolutions are em¬ 
bodied in bills and are passed from time to time during the 
session. J^ater they are consolidated into one grand Appro^ 
priation Act. It is to be noted that more than half the public 
expenditures, e.g., the Civil List, the interest on Public 
Debt, the salaries of judges, etc., are provided for by per¬ 
manent Acts and are not voted annually by the Commons. 

Publle Aooounts Committea. It was first established by rdad* 
stone in IHfil to examine tlie appropriation accounts. It is coni|x>sed 
of 15 members and rec'eive the help of the Auditor-General in the 
sirntiny of accounts. In case of any irregularity the Treasury asks- 
foj an ex])1anatiou and if it be unsatisfactory the matter is brought 
before the Parliament und a stricture is passed against the erring 
department. 

The Budget. —As the Appropriation Act is considered 
in Committee of the Whole, so the Budget, or annual state¬ 
ments of Accounts, are considered in Committee of Ways 
and Means, when it is presented by the Chancellor of the 
Exchequer to the House of Commons. The statement of 
Accounts may be resolved into three parts, (aj a review of 
the income and expenditure of the closing year, (b) a provi¬ 
sional balance sheet for thtf current year, and (c) a series of 
proposals for remission, modification and fresh taxation. 
After the proposals are discussed, adopted and reported by 
the Committee of Ways and Means, they are embodied in a 
bill and after being passed by the House with the assent of 
the Crown become law, the assent of the Lords is not neces¬ 
sary since the passing of the Act of 191 x. 
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The peculiar feature underlying the budget is that the 
‘Cabinet (the Executive) on its own responsibility introduces 
at and the Commons usually accepts it and exercises nor 
power to propose any new expenditure or taxation as it is 
■so precluded by the standing order No. 66. The only func¬ 
tion which the Commons exercise is supervision and not 
direction : it does not control expenditure but criticizes it 
and ther^-hy secures publicity for the measure. So long as 
the cabinet is sure of its majority, it is master of the situa¬ 
tion and dictates to the House. The House shapes the 
budget very little. “If the British budget were put directly 
into effect,” says Prof. Munro, “as soon as it has been 
approved by the Cabinet, without going to the House at all, 
its final figures would not be appreciably different.” Some 
portion of the revenues are permanent and are not subject 
to yearly vole. 

IX. HOW PRIVATE BILLS ARE PA.SSED? 

Private Silla. —We have already distinguished be¬ 
tween a bill introducetl by a private member and a private 
bill. The former may be a public bill. A private bill is one 
whir'h does not affect the general interests of the state but 
is one which has fqr its aim the securing of interest of some 
particular locality, person or collection of persons, such as, 
the supplying of gas, or water, or electricity for a municipal 
area, the construction of tramways or railways, docks or 
harbours, etc. 

Prh>nte hills are subject to special procedure. Thev 
originate in petitions and must be presented before the ses¬ 
sion commences. After they ai*e scrutinized and approved 
by parliamentary officials known as Examiners of Petitions 
for Private Bills they may be introduced in either of the 
two Houses. A special fee requires to be paid by the pro¬ 
moters of such bills. 

tf a private bill is not opposed, a debate may take place 
on the principle of the measure during the second reading, 
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the introduction itself amounting to a first reading. Then it 
is referred to a Committee of Reference composed of the 
Chairman and Deputy Chairman of Ways and Means, to 
two other members of the House and to the Counsel to Mr. 
Speaker. The rest of the procedure follows the same course 
as public bills. 

But if the bill is to be opposed, the opponents shall have 
to pay a special fee. After the debate on the second read^ 
ing, it is referred to a Private Bill Committee consisting of 
four members and a disintcre.sted referee. The Committee 
stage of a contested private bill takes the shape of a judicial 
enquiry. Both promoters and contestants are represented, 
by counsel, “witnesses are examined and expert testimony 
is taken. After it emerges of the Committee stage, it 
follows the same procedure as public bills. 

The system in which a Private Bill is passed “ensures 
the careful, non-partisan consideration of measures which, 
from their nature, ought not to be dealt with in a partisan 
spirit. It saves the time of both chambers.’* But it often¬ 
times entails heavy expenditure and does not attract aa 
adequate sympathy of the public. 

Provisional Orders. —^We have seen that the process 
of passing private bills are very expensive and entail consi¬ 
derable loss of time and energy. To avoid such contingen¬ 
cies the system of provisional orders*’ has come into vogue. 
“A provisional order is an order issued, after minute investi¬ 
gation, by a government department authorizing provision¬ 
ally the undertaking of a project in behalf of which applica¬ 
tion has been made by a person or a corporation.” A 
provisional order requires ultimately the .sanction and 
ratification of Parliament. The usual practice is to lump 
several provisional orders into a confirmation bill, and in 
that form they are presented and enacted into law by Parlia¬ 
ment. Seldom such confirmation bills are opposed and the 
system has become increasingly popular. 
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X. THE CONDUCT OF BUSINESS IN THE 

HOUSES. 

The procedure of business in the Houses is intricate 
and has grown through centuries. The greatest of the 
statesmen have failed to master it. 

A. The Procedure In the Oommonm. 

Rules. —^They are many, both written and unwritten. 
Of the written rules we find (i) '^Standing Orders^ which 
are of permanent character; (2) **Sessional Orders** which 
are promulgated during, and do last only, a session; and (3) 
^*General Orders** which are operative during indeterminate 
period. 

The Speaker is the ruling authority. He is neutral both in 
thought and act. He acts according to established practice. When 
there is a tie and his negative vote would throw out the measure he 
always votes ‘Aye.’ He always votes ‘No’ when there is a tie on a 
proposal to adjourn debate. 

All debates are addressed to the Speaker and he decides who 
-should speak when the floor is desired by more than one member. He 
can warn a member against irrelevance or repetition and can even 
eompell him to stop. An offending member may be ordered to with> 
draw and by a vote of the House suspended from service. A member 
id not allowed, except in Committee, to speak more than once on the 
4 same question unless it is required that he should explain his speech 
which has been misinterpreted and misunderstood. 

Measures introduced by the ministry takes precedence. Private 
member*8 bills are crowded into odd hours. No member can ask 
usually more than four questions at a single sitting of which due 
notice shall te given to the minister in charge of the department 
-concerned. Such questions are printed on the programme of business 
known as the “Orders of the Day." The 'question time' is fixed 
for about an hour at the commencement of each daily sitting. All 
questions are to be directed to elicit information and should not con¬ 
tain any “argument, inference, imputation, epithet, or ironical expres-^ 
sion.” The Speaker can disallow a question which is of the offending 
aort end a minister can refuse to answer a question which must be 
kept secret for the welfare of the state. 'A discussion on the reply 
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to a question or on any question of public importance may be preci* 
pitated by any forty members by rising in support of a motion to 
adjourn the House. Then if the speaker permits the motion as falling 
within the principles on which such motions are permitted, a debate 
is fixed for the same evening. 

The cost involved in giving replies to questions was once considered 
to be too heavy. But the benefits derived from the system, such as 
keeping the bureaucracy in check by ventilating its administrative 
acts, have justified the means. “The question hour in the House of 
Commons is well worth all that it costs the taxpayer." 

TJ&e Olonure and tbe Ouillotlne i two methoda of 
oloalnff a debate —When the Irish Nationalists* adopted 
the policy of speaking against time and thereby obstructed 
almost completely all legislative work in tiie House of Com¬ 
mons, the system of Closure was adopted. It operates 
when there are at least one hundred members present and 
they want it. A member proposes that the “Question be 
now put“ and unless the Speaker considers that such a 
motion would be prejudicial to the rights of the minority, it 
is put forthwith and decided without amendment or debate. 

But this closure becomes inoperative when a long bill 
is di.scussed clause by clause in the Committee of the Whole 
Hou.se. Obstructions at such stages found rank growth. To 
remedy, that, the system of "'Closure by compartments” or 
^"the ffuillotine” has been introduced. According to it the 
House allots specified time for each clause and on its expira¬ 
tion each lime votes are taken and the debate is brought to 
an end and the House proceeds with the next clause. To 
expedite business a still more speedier method exists, known 
as the Kangaroo closure.” According to it the Speaker and 
the Chairman of the Committee of the Whole House in 
Ways and Means can select for discussion a number of 
amendments and may pass over the rest. 

The above procedure of cutting down speeches bos been attribuljgd 
to be the root cause of the decline of parliainentat 7 oratory. The days 
of 'Pitt, Fox and Sheridon, Burl^ and Gladstone, Webster and Clay* 
are gone. But time-Umits and timetables are not solely attributable 
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to it. The uge in nrliicb we live do not encourage tall talks. Moreover^ 
“if legislators speak less, they probably put more thought into their 
speeches." 

Votes and Divisions. —Votes are taken at the termi¬ 
nation of a debate and the Speaker announces the result. 
If any member objects, outsiders are requested to with¬ 
draw, electric bells arc run^ throughout the building, the 
two-iiiinutc sand glass is turned, and then doors are locked. 
At first, an oral vote is taken but if the opposition persists 
tiot to accept the announcement, the Speaker orders a divi¬ 
sion. The ‘ayes’ pass into the lobby at the speaker*s right,, 
the ‘noes’ into that av his left and their number is counted 
as they return to their seats in the House. 

B. The Procedure in the Xiords. 

7 'he procedure in llie Lords is very simple. All bills 
after second reading arc considered in committee of the 
Whole, are referred to a standing committee for textual revi¬ 
sion, and reported and accorded final adoption or rejection. 
The chamber has roii.->iderable leisure, never resorts to any 
obstructkuiist policy requiring the expediency of a closure,, 
and decides important questions by means of a division. 

XI. ODD WAYS AT WESTMINSTER. 

The House of Commons has seats which can accommo¬ 
date not more than two-thirds of its members. They sit not 
facing the Speakpr as in other countries but their opponents. 
On the opening day twelve yeomen of the guard from the 
Tower of I..ondon scour the House with laterns of 1600 A.D. 
pattern in search of kegs of gunpowder that may be placed 
by the enemies of the King. The custom is reminrscient of 
the ‘Gunpowder plot.’ Much of the ceremonial that attends 
tl^c opening of Parliament is unintelligible except on histori¬ 
cal grounds. The members assemble first in their own 
House. The Commons then proceed to the Lords and on 
tlie suggestion of the Lord Chancellor elects (formally) the 
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Speaker. The ancient privileges of the Commons are affirm¬ 
ed and then they return to their own House headed by the 
Speaker. The Speaker’s procession enters the House ac¬ 
companied by the chaplain who recites psalms and prayers- 
Then the door keeper announces “Mr. Speaker at the 
Chair.” 

The tnace is placed on the table just below the Speaker. 
It is the emblem of royalty and its presence denotes ^at the 
House has met on the command of the King. Cromwdl 
only once banished it for a brief space. The Treasury bench 
is placed on the Speaker’s right and occupied by the minis¬ 
ters. The “official pew” on the right of the'Speaker’s chair 
is occupied by permanent officials. Members of the House 
sit with their hats on during debates unlike in the Lords. 
But the practice is being reversed to-day. A seat can be re¬ 
served by placing a hat on it. No member can wear swords. 
The “Bar of the House” is a place where offending members 
receive their judgment from the Speaker, standing. Herc^ 
also men step in to receive the thanks of the House, to plead 
their causes, to make statements and to be questioned by the 
House and non-members can appear there. The marshals 
of the House are the party whips. Each party has one 
senior and another junior whip. They require to be very 
vigilent people always on their guard that in case of a divi^ 
sion which may occur any moment they can marshal their 
partymen in the House to an advantage. Every member is 
duty bound to register his vote when demanded on the occa¬ 
sion of a division. “And if an important division is impend¬ 
ing, each member is duty bound to get himself paired.’ The 
pairing is*arranged by the rival whips. Each has his list of 
all absent members who have declared their, desire to vote 
**Aye or No.” If one “Aye” of a party intends to go away, 
he must be paired of by another “No” of the opposite party 
who also wants to leave. The ministerial whips are pro¬ 
vided with sinecures. 
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Petitions are presented now and then to the House. The mem¬ 
ber who presents it to the House on behalf of his constituents merely 
indicates its nature and states how many signatures there are on it. 
Then it is dropped into the sack hanging on the left of the Speaker’s 
•chair. Thereafter nobody thinks seriously of it. “When a petition 
goes into the sack, that is the last of it." 

The House applauds by cries of “Hear, Hear.” Opposition some¬ 
times uses the self-same words irouically to express their disapproval. 
“Ordei, order," or “Retract, retract,” “Resign, resign" “Division, 
division," are other terms of interruption. During a disorder, the 
Speaker stands up. That is a signal that all members should sit down. 
Then he asks an offending meml)er to retract and when not complied 
with to withdraw from the House. In an aggravated case the Speaker 
“names him." The naming of a member is followed by a motion 
without debate and invariably it succeeds and the member is suspended 
for the rest of the session. 

On rare occasions, when the procedure requires to be secret some 
members, usually the prime minister, draw the attention of the speaker 
to the fact that strangers are present in violation of the rules. In 
theory the proceedings of the House are secret, but strangers are in 
practice tolerated. But when secrecy is required, the strangers are 
“spied" and cleared off the gallaries. 

The House sits during night and occasionally it sits all night 
without adjourning. But midnight is its usual adjournment time. All 
the functionaries, the door-keepers and the Policemen, all shout out at 
that hour, “Who goes home"? This is a relic of the past. When 
Ijondon streets used to be infested by gentlemen of the highway at 
night, members of the House were required to be escorted by troops from 
the Tower of London. It was the commander of the squads who on 
arrival used to shout. “Who goes home"? The old call is to-day 
being still repeated by the door-keepers. 

Another peculiar thing is ttiat no member of the House 
can resign. The rule came into vogue at a time (1623) when 
resignation was eagerly sought after by members because 
of the onerous nature of the service required of them. But 
sihee 1705 by the Placemen Act a fictitious provision was 
made for resignation of a member. Formerly, the king 
offering sinecures to prominent commoners used to 



THE GOVERNMENT OF ENGLAND 


115 


purchase them and make them his placemen. So the fore¬ 
going- Act was passed which made it obligatory for holders 
•of offices under the king to vacate their seats in the Com¬ 
mons at once, fn compliance with the Act, the fiction of a 
royal appointment is adopted to-day for arranging resigna¬ 
tion of members. In times long gone by the king possessed 
a tract of land known as the Ohiltern Bnndred for which 
he used to employ a steward to collect dues. But those 
lands have long been sold out though the office has not as yet 
been abolished. So when a member wants to resign, the 
simple device of appointing him to this post is adopted. 

QUESTIONS. 

1. ‘Tlie Britisli Parliament does not govern and is not intended 
■to govern.’ 'Explain fully the statement. (Cal. 1922). 

2. Mention the chief functions of Parliament. (Cal. 1910). 

3. The English House of Commons makes the Ministry, but the 
Ministry can unmake the House. Explain this. (Cal. 1925), 

4. Describe briefly the composition of the House of-Lords. What 
limits are there in the power of the Crown to create new peerage. 
4Cal. Hons. 19-2G). 

5. Give un account of the obsolete and existing functions of the 
House of fjords. (Cal. 1912). 

6. State the provisions of the Parliament Act of 1911. Wfaat has 
been the effect of the Act on the position of the House of Lords? 
(Gal. 1926). 

7. Discuss the purpose and provisions of the Parliament Act of 
1911. (Cal. 1932). 

6. In what respects does the parliamentary system of France 
•differ from that of England. (Gtel. 1987). 

9. Wrhe a short note on the functions and powers of the Speaker. 
Enumerate and briefly describe the privileges of the House of Commons. 
<Cal. 1930). 

10. Discuss the various stages through which a Money Bill paseea 
before it becomes an Act of the British ParliMnent. (Cal. 1922). 

11. Describe the composition and functions of the House of Lordi. 
.{Cal. 1987). 



CHAPTER X. 


Legislature and the Executive. 

Relatloss between Bseontlve and Xieirlelature. 

« A:. EQUIPOISE BETWEEN EXECUTIVE AND LEGISLATIVE 

“Parliamentary government,” says Marriott, “as worked' 
out in England, rests on a nice equipoise between the Legis~ 
lative and Execlive Power, vesting ultimate control in the* 
former, but permitting a wide discretion to the latter/^ 

Sqnlllbrlum unbalanced. 

<1) BKultlpllcltir of parties may lead to BxeoutlTe- 

weakness. But at present, there are opposite tendencies in 
operation directed to undermine the strength of the British 
Executive. If the present three party system of govern¬ 
ment is perpetuated and the tendency of parties to break 
into groups be accentuated, then surely the Executive 
would very soon fee! crippled and the Legislature would 
regain much of its lost position. In other words, multi¬ 
plicity of parties would make ministries unstable and weak 
to act. 

C2> But the BkeoutlTO has yalned powers <a>- 
During the Oreat War. The equipoise was, however, 
disturbed during the Great War when power could not but 
be confided in the hands of the executive, the Chief Minis¬ 
ter. Since the close of the War things have, however^ 
taken a new drift. The dictational power of the Premier^ 
like that of the President of thi, American Republic, is dis¬ 
appearing and nobody knows whether it would gradually 
crumble away with time and with a succession of weaker 
prime ministers. 

^ Cb> Through the growth of Bureauoraoyi Bar* 
llament has surrendered Its BeglslatlTs power*. 

Parliament has not merely connived at but actively parti- 
cipdti^ in the act of infringement of its legislative mono- 
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poly* Englishmen of old, unlike their continental neigh- 
'hours, were instinctively sceptic about bureaucratic wis¬ 
dom. That is to say, they wanted that every executive 
order should be based on clear, elaborate, detailed and un¬ 
ambiguous legislative enactments leaving little or no lati¬ 
tude for the bureaucracy to thrust its will upon the peo{^e 
in the shape of departmental orders. But that tradition is 
.-going to be lost unmistakably. 

President Low^ell^s View. For every law passed 
to-day there are issued at least hundred Administrative 
Orders, President Lowell observes that “there has been 
real delegation of authority of the Parliament in favour of 
the Administrative Departments of the Central Government, 
and involves a striking departure from Anglo-Saxon tradi¬ 
tions with a distinct approach to the practice of continental 
•countries. ’* 

Marriott's View. “It is true,” says Marriott, that 
Provisional Orders require statutory confirmation, but Sta¬ 
tutory Orders become operative after ‘lying on the table* 
for a given number of days. In both cases, of course, 
Parliament retains formal control.” Marriott opines that 
“partly owing to the increasing complexity of industrial and 
•social conditions, partly under the subtle influence of Fabian 
Socialism, partly from the general abandonment of the 
principle of Laissez Faire and the growing demand for 
governmental guidance and control in all affairs of life, 
partly from sheer despair of the possibility of coping with 
the insistent cry for legislation, Parliament has maintained 
a disposition to leave more and more discretion to the ad¬ 
ministrative department.” He further explains that “many 
modern statutes are mere cadres, giving no adequate Indica¬ 
tion of their ultimate scope. They lay down general rules 
and leave it to the Departments concerned to give substance 
to the legislative skeleten by the issue of Administrative 
Orders.** This tendency has become widely noted by,pub¬ 
licists both at home and abroad. 
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<e) The Geblnet hM weeJcened the ftertaletnre.. 

Sidney Low in his '"The Governance of England** thuff 
observes: ‘*The Cabinet is more powerful, and has drawir 
to itself many attributes which the Commons are still ima- 

f^ined to possess.And causes, internal to the House 

itself, have also deprived it of some of its functions, and' 
limited its exercise of others’*. 

Such Tunctions which have been usurped by the Cabinet 
may be enumerated under the following heads :— 

(1) Legislation. 

(2) Administration and executive control. 

(3) Financial policy and management of the public 
revenue. 

(4) The discussion of abuses and the redress of griev¬ 
ances. 

(5) The testing and selecting of public men in debate,^ 
and their appointment to ministerial offices. 

It is difficult to maintain that in any of the above func¬ 
tions, except perhaps the last, the legislature has conserved 
its old privileges without diminution. When we say that 
the House of Commons makes the law, wc use language 
which no more conveys the facts than the legal formula. 
New laws are really made by the Ministry, with the acquies- 
ance of the majority and the vehement dissent of the 
minority, in the House of Commons. The members of the 
opposition have the opportunity to criticise, to object, to* 
make suggestions; but so has any writer in the Press, or 
any one else who has opportunity to address his country¬ 
men in writing or by w'ord of mouth. The power to shape 
legislation is in practice confined to those limited few of the 
House who form the inner ring of the Cabinet for the time 
being, 

TIm xoiiiister’B attitude to proceed, drop w modify bills in bis or 
her own way is final. Opposition wators can seldom tom votes in 
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their favour by arj^uments and impassioned peroration. A modem' 
M. P. hardly ever votes against his party on any party issue. Further, 
the spirit of executive exclusiveness has gained additional strength due 
to the fact that it is the characteristic part of the English system that 
the ^^inistry should initiate legislation. This idea of legislative ini* 
tiative has been freely conceded to the Government by even the most 
philosophical students of representative institutions, like Mill and 
others. 

(d> ZiegriElation by deletratlon Is weakenlaiT 
Parliamentary control over the Puree. The Select 
Committee on National Expenditure reported in igtS that 
in their opinion, the existing procedure of the House of 
Commons was inadequate to secure proper Parliamentary 
control over national expenditure and have contributed to 
the rapid growth of public expenditure. Under the present 
method the House cannot introduce a new head of expen¬ 
diture, nor can reduce one in face of the majority votes of 
the government, which as a party measure necessarily 
secures the support of all party members. 

The Committee recommended that the practice of allow¬ 
ing individual members to vote freely upon motions for 
reductions in estimates should be established and an adverse 
vote on that account should not be interpreted as a vote of 
no confidence against the Ministry. The recommendation 
was, however, never adopted. 

Not only the procedure as discussed above is defective; 
it is even more so in regard to ordinary legislation which 
may entail large and almost indefinite expenditure. In 
1908 Parliament was induced to accept most light-heartedly 
the non-cx>ntributory principle in Old Age Pensions cm the 
ground that the annual expenditure on that head in the 
near future is not expected tp exceed £7^ millions, though 
actually the figure rose to £24. millions in 1924-25. • 

Proposed Pomedles sgainst oxeoutlve sntoeraey* 

Several proposals have been mooted to break down the 



120. 


MODERN CONSTITUTIONS 


present executive 'autocracy over Parliamentary authority. 
Some of them are :— 

(1) Referendum. Referendum, or the reference of 
legislative projects or Bills to the direct vote of the elec¬ 
torate. But such a check is considered to be repugnant 
against the omnipotence of Parliament. If, however, the 
Second Chamber goes unreformed for long, the proposed 
check is expected to be widely welcomed. 

(2) Group representation. Proposal to multiply the 
representation in Parliament of Representative Bodies based 
upon avocations rather than upon localities. Parallel with 
the Soviets obtaining in Russia, it is proposed that Trad^ 
Union Congress, Co-operative Congress, Chambers of Com¬ 
merce and similar subsidiary organizations and sectional 
interests should find representation with valuable results 
provided the legislative omnipotence of Parliament is care¬ 
fully safeguarded. 

(3) Direct Action. Extremists hold that "Direct 
Action* is the "short cut to the Dictatorship of the Parlia^ 
ment.* In 1921 the ‘Direct Action* movement culminated 
in the ‘Triple .Alliance* of miners, raihvaymen and transport 
workers, which challenged the nation by the threat of a 
general strike. The catastrophe was, however, averted by 
the discretion shown by the leaders of the contending parties 
on the one hand, and the whole-hearted support offered by 
all sections of the community to the executive on the other. 

In connection with this Chapter read the Chapter, 
Whither Parliament. 



CHAPTER XI. 

'fHE Judiciary and Political Parties. 

Two mjBtemn of liaw.— The civilized countries of the 
world have adopted either of the two great systems of juris¬ 
prudence—the Civil Law of Rome, or the Common Law of 
England. 

I. .SYSTEMS OF LAW IN ENGLAND. 

The continental countries of Europe along with the 
Latin-American republics, and also Scotland and Japan have 
adopted the Roman system of law, while England, followed 
later on by America, has adopted the common law principles. 

(1) Common law is judge-made law. “It grew by 
decision and by record, and not by enactment.” The rules 
of the common law are still fundamental in England, the 
laws of Parliament are but incidental. But the omnipotence 
of Parliament has to-day established the principle that whfere 
statute law\s conflict with common law, the former must 
prevail. 

(2) Another body of laws that obtains in England is 
the Statute Law. They consist of specifle acts of Parlia¬ 
ment, supplemented by by-laws, rules and regulations made 
under parliamentary sanction by public officials and bodies. 

(3) The third body of English law which is to be taken 
notice of are the tides of equity. Though the rules of equity 
have been absorbed by otbpr systems of law to-day, their 
distinctive^ character is not completely obliterated. They 
have precedence over common law. They arose in mediae¬ 
val time from the absolute necessity “of redressing griev- 

* Sources of Common Law:—^The most important are (1) The ded- 
sions of English judges; (2) books and commentaries of learned authors; 
(8) the decisions of judges in countries where the English legal system 
ptevails. 
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ances occasioned by the omissions or commissions of the 
regularly constituted tribunals.*’ 

II. THE RULE OF LAW vs. ADMINISTRATIVE 

LAW. 

The ordinary law is supreme in England. All men,, 
high and low, from the highest officials to the ordinary 
citizen, are subject to ordinary courts even for their official 
acts and may be prosecuted like an ordinary citizen. In 
continental Europe the officials are not subject to the ordi¬ 
nary courts but to administrative courts composed of depart¬ 
mental heads. So individual liberty finds a greater safe¬ 
guard in Great Britain. (Read, Political Science, Vol. !!)► 

III. INDEPENDENCE OF THE JUDICIARY. 

We have seen* that the independence of the judiciary 
is safeguarded in three ways—(a) By proper method of 
appointment, (h) security of tenure of office, and (c) pay¬ 
ment of suitable remuneration. 

In England the independence of the judiciary has been 
secured by :— 

(a) The method of appointing judges by the King 
(nominal executive) on the recommendation of the Lord* 
Chancellor, the highest legal official in the kingdom. The 
judges are independent of the legislature and in no way can 
be compelled to conform their judgment to its wishes. The 
legislature can dismiss the judges in cases of bad behaviour 
but the majority required is so bverwhelming that the right 
can almost never be exercised. (Read, Political SciencCr 
Vol. II, Chap. XXI). 

(h) The method of making the tenure of office of the 
judiciary protected by the Act of Settlement of For¬ 

merly, the King did not only appoint judges according to his 

•Political Science Vol. 11, Chap. XXI. 
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pleasure but also could dismiss them when he liked. The 
Act of 1701 provides that judges should hold office during- 
good behaviour on fixed salaries, and cannot be dismissed' 
by the executive except on an address by both Houses. 

Individual liberty has been further protected in England by (a)* 
the Law of Arrest, (2) and thb Habeas Corpus Act. The former pre* 
vents the arrest of any person without sufficient cause. The latter- 
prevents a person from being detained in prison without trial for a 
sufficient period of time without sufficient causes. A writ of Habeas 
Corpus compels the jaolor to bring up a prisoner before the judge and* 
show sufficient cause for detaining him, and on failure to do that to- 
release the prisoner. 


IV. COURTS OF IJlW IN ENGLAND. 

Courts in England are divided into two classes, (1) 
Criminal Courts for trying criminal offences, ranging from 
defamation to murder; 

(2) and Civil Courts trying cases concerned with the 
rights of citizens in private law, e.g., cases about title to 
property, etc. 


English Law Courts. 


I 
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I. CRIMINAL COURTS. 

I. OrimlBal Courts. In the present section, we deal 
with English Courts of law as distinguished from Scottish 
and Irish Courts of law which differ materially in many 
points. 

(1) Fettj Sessions or CouiHs of Summarj Jurls- 
•dtetloB. Minor offences are tried by the Justices of the 
Peace (honorary) summarily in petty sessions, and com¬ 
paratively serious offences are committed for trial at Quar¬ 
ter Sessions. 

(2) Quarter Sessions. It is a County Court. The 
Justices of the Peace sitting in Quarter Sessions or the 
Recorder (Stipendiary Magistrate) of a borough sitting in 
Quarter Sessions constitute a higher criminal Court. 

The Quarter Sessions try with or without jury all 
offences except those \vhich are very serious, e.g., murder, 
treason, forgery, etc. 

Appeals may be carried from Petty Sessions to the 
Sessions, and from both of them on points of law to the 
High Court of Justice. 

(3) The High Court of Juatloe. The Aaeizes. 

The High Court of Justice sits in London and its sessions 
known as Assizes, are held periodically by a judge of the 
High Court at different parts (in each county and in each 
of the larger towns) of the kingdom, who goes around on 
circuit and sits with a jury. The assizes, to some extent, 
deal with both civil and criminal cases. 

For the metropolitan area of London there is a central criminal 
court, popularly known as the Old Bmley, which is to all intents the 
Assize Court for London and sits at least twelve times a year. 

(4) Court of Criminal Appeal. From the foregoing 
courts criminal appeals lie to the Court of Criminal Appeal 
{on points of law) which is composed of Judges assigned 
to it from the King’s Bench Division of the High Court 
of Justice. . 
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(5) The Bottse of Xiordo. A final Appeal lies to the 
Hpuse of Lords from the Court of Criminal Appeal if the 
Attorney-Generars permission is obtained. 

“The gamut of criminal justice, therefore runs through 
Petty Sessions (summary jurisdiction), Quarter Sessions, 
Assizes (High Court of Justice), Court of Criminal Appeal,, 
and House of Lords.” 

r II. CIVIL COURTS. 

t 

.<1) Court of Summary Juriodiotlon. Minor civif 
cases may be tried by a Court of summary jurisdiction. 

<2) County Courts* The judges are appointed by 
the Lord Chancellor. A County Court tries cases involving, 
claims of less than ;£^ioo, and justice is administered quick¬ 
ly, cheaply and efficiently. Appeals lie to the High Court 
where they are heard before a bench of two or more judges,, 
and from thence an appeal may be preferred to the Court 
of Appeals which is the upper chamber of the High Court 
of Justice. Where heavy claims are involved the case* 
comes in the first instance to the High Court and not to- 
the County Courts. 

(3) The Supreme Court of Juetloe. It is divided' 

into 

(A) The High Court of Justice. It has three branches : 
(*) The Kings Bench Division consisting of fifteen judges- 
with the Lord Chief Justice as President; («) The Chancery 
Division with six Judges and the Lord Chancellcfr, (m) The* 
Probate, Divorce and Admirtdty Division. Cases come from* 
the countt courts to each of these divisions, or in some 
instances first originate in the High Court. 

(B) The Court of Appeal. From the High Court an 
appeal lies to the Court of Appeal, consisting^ the Lcflrd' 
Chancellor, the Lord Chief Justice, the Master of the Rolls, 
five Lords Justices of Appeals and the President of the* 
Probate Division. 
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(4) The House of Lords. The highest court of appeal 
for civil cases is the House of Lords in its judicial capacity. 

'*The gamut of civil justice in England, therefore is 
Summary Jurisdiction, County Court, Assizes (in certain 
cases), Supreme Court of Judicature including the High 
^Court and the Court of Appeals, and the House of Lords.*' 

The Bouse of Ibords as a Supreme Court. We 

have already seen that the judicial functions of the House 
•of Lords are partly (a) original and (b) partly appellate. 
In its origiftal jurisdiction it tries (i) great offenders im¬ 
peached by the House of Commons and (it) peers charged 
with treason and felony. Lord High Steward is appointed 
by the Crown to preside over the House to try such cases. 
In its appellate jurisdiction it is the supreme court of appeal 
in Great Britain and consists theoretically of all the Lords 
■but in practice includes only the Lord Chancellor and the 
jiix Lords of Appeal. 

It is not physically possible for all the seven hundred 
members of the House to take part in a judicial case. The 
six Law Lords arc not hereditary but life peers. They are 
conferred life peerages because of their high forsenic repu¬ 
tation. They do not recommend but pronounce judgments 
and when they sit they sit not as a committee but as the 
House of Lords. Three Lords must sit to try a case. The 
House tries both civil and criminal cases. 

Tl&e Xiord Chancellor.* He is the most notable 
‘Officer in the whole judicial system of England. He is the 
President of the House of Lords (and known as the Wool¬ 
sack), of the Court of Appeal, of the Chancery .Division of 
the High Court of Justice, and he is a member also of the 

^Woolsack is the couch stuffed with wool on which the Lord 
Chancellor ste. During the reign of Queen Elizabeth, a statute was 
passed prohimting the export of wool and the Lords to show their 
approbation of the Act stuffed their benches with wool. So originated 
:the term. 
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Judicial Cointnittee of the Privy Council. He always sits 
in the House of Lords and in the Privy Council and often 
in the Court of Appeal also. More singular stilli he is the 
political officer of the law under the Crown. He is always 
a member of the Cabinet and like all the other Cabinet 
members, belongs to a party and goes in or out of 
office according as his party fares. He thus combines in 
himself executive, legislative and judicial functions. Im¬ 
portant anil unique as his position is, he is the most highly 
paid official (;^j 0,000 a year) in the state. His position is 
said to Ixj a glaring violation of the theory of separation 
•of powers. But in practice it is not so serious. According 
to legal theory he is the greatest political dignitary. 

He appoints and removes Justices of the Peace and 
County Court Judges. He has also extensive cccleciastical 
patronage. All other judges are appointed by the Crown 
upon his advice, and hold office during good behaviour but 
may be dismissed on addresses of the two Hpuses of 
Parliament. 

The Jndloial Committee of the Priyy Council.— 

This Committee of the Privy Council is the highest 
appellate court for all appeals from English Eccleciastickl 
Courts, from the Channel Islands and the Isle of Man, from« 
the Colonies (both self-governing and Crown) and depen¬ 
dencies, like India, etc. This Committee administers the 
•different system of laws obtaining in various parts of the 
Empire. 

The Committee is compipsed of the Lord Chancellor and 
former Lord Chancellor, the six Lords of Appeal, the Lord 
President of the Privy Council and some members of that 
hody, and some twenty judges from overseas (Ck>lonial and 
Indian). ^ 

But the actual work is done by the Lord Chancellor 
and the six Law Lords, aided by overseas judges on matters 
affecting their respective countries. 
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It is a committee and not a court. So in theory if 
recommends hut does not pronounce judgments. Tlie pro¬ 
cedure still upholds the principle in the case of dominions 
that has died down in England, vta., the Crown is above 
the law and judicial decisions are not binding upon the 
King but merely recommendatory. 

It is the final court of appeal for over 400 millions of 
people, the jurisdiction extending over the largest geo¬ 
graphical area that is under any court in the world. No¬ 
appeal lies from this Committee. 

Many of the dominions wanted not to go so far as 
London but to finally decide their law cases at home. But 
Parliament has not conceded to their wishes. The Com> 
mittee however is not very widely patronized because of its 
costliness and extremely slow process. The Irish Free 
State has done away w*ith the Judicial Committee. A domi¬ 
nion may by amendment of its constitution can do away 
with its jurisdiction. (Read also, Judiciary in India). 

Some fundamental features of tbe UngUsli. 
Judicial organization c— 

(1) The English judges are appointed by the executive 
and not by election as is the case with some American 
Commonwealth. They hold office for life attd during good 
behaviour. 

(2) ' The ordinary law applies to all. Administrative 
law is absent. 

(3) The American concept of unconstitutionality is 
absent. All laws however illogical, ill^al and contradic¬ 
tory they may or seem to be when they are passed by 

Parliament, are considered constitutional. 

(■ • 

Tbe Jury system. 

In civil cases the jury system is falling into disuse, 
though in most cases a jury trial maybe demanded by the 



THE GOVERNMENT OF ENGLAND 


129 


party. All criminal cases, except petty cases, are tried 
invariably before juries. 

Safeguards of individual liberty and the British 
JUDICIAL system. — (i) The English judges are independent 
of the judiciary; (2) no one can be convicted without the 
verdict of his twelve fellowmen; (3) the operation of the 
Habeas Corpus would force a jailor to produce a detained 
person before the law courts; (4) the warrant for the arrest 
of any person must state on the face of it sufficient cause 
for arrest; (5) prisoners in detention in every county are 
brought before the highest judges (visiting) at least-twice 
a year for trial. 

For Politioal Parties, read Political Science, Vol. 
11 . Chap. IX. 


EXERCISES. 

1. Piacnss the power of the jiidiciary in relation to the Acta of 
the Legislature in England, the U. S. A., and India. 

2. What are the functions and jurisdiction of the English House 
of Lords as the highest court of justice? (Cal. 1925). 



CHAPTER Xir. 

Local Government. 

&ooal OoTernment In Snffland. 

I. HISTORY OF LOCAL GOVERNMENT. 

The English local government is very complicated in 
nature. “The institutions of Local Government in Eng¬ 
land,** says Woodrow Wilson, “have grown piece by piece 
as other Ebglish institutions have, and not according to 
any complete or logical piece of statutory constitution. 
They are patchwork, not symmetrical net-work, and the 
patches are of all sizes, shapes and materials.** 

The Municipal Corporation Act of 1835 and the Local 
Government Acts of 1888 and 1894 have to some extent 
systematized the local governments in England. 

Before the Acts of 1888 and 1894, English Local Gov¬ 
ernment suffered “under a chaos of authorities, a chaos of 
jurisdiction, a chaos of rates, a chaos of franchises and most 
of all chaos of areas.” The Acts of 1835, *^94 

may be said to be the three landmarks of reform in English 
Local Government which removed the chaos of areas, rates 
and authorities* by introducing a somewhat symmetrical 
system of areas and authorities and rates. 

II. MODERN ORGANIZATION OF LOCAL 
GOVERNMENT. 

The Local Government in England is organized in the 
following order:— 

The whole country is divided into a number of adminis* 
trative counties (which number 63). These are divided into 

*There were borough rates, poor rates, school rates, sanitary rates, 
etc.; there were justices of the peace, guardians, overseers, vestrymen, 
chtirch wardens, mayors, aldermen, councilmen and commissioners 
of a d oteu sort. In 1883 there were more than twenty-seven thousand 
.Afferent local authorities in Bngland and there were about eighteen 
different kinds of local taxation. 
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JJrban and Rural districts. These districts are ag^aiil sub- 
•divided into Parishes, and groups of parishes compose Poor 
Law Unions. 

Smaller towns which receive a charter of incorporation 
from the Crown are known as municipal boroughs' iuod 
larger towns (which possess the same status as counties), 
are known as county boroughs. London is an example ot 
the latter type. 

III. ADMINISTRATION OF LOCAL GOVERNMENTS. 

4 

Counties. —The administrative and financial- work of 
these divisions are controlled by a county-council, the mem¬ 
bers of which are elected by the county ratepayers. It 
meets four times a year and possesses most extensive and 
varied powers. From the upkeep of the roads and bridges 
their, functions extend to the organization of old age pen- 
-sions. Administration is efficient on the whole. 

Labour has been able to secure majority in many of 
these county councils. 

The Rural and Urban Diatrlota- —Rural parishes 
are grouped into rural districts and are administered by a 
council elected by the voters. 

Urban districts differ from the boroughs in this that 
though both of them are distinguished from rural districts 
because of their densities in population, boroughs have got 
•cliarters while urban districts are governed under the pro¬ 
visions of the Act of 1894. 

Farlah. —The parish Vhich originally referred to the 
sphere of the labours of the priest of the Church is really 
the unit of local government. In every rural parish there is 
a parish meeting which is an assembly of all the parochial 
electors which must meet at least once a year. In paru^es 
with at least 300 electors there must also be a council which 
consists of a chairman and frbmr five to fifteen councillors. 
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Local affairs and taxation are the sphere of the activities of 
the Parish Council. 

Borongrlis. —There are more than three hundred 
boroughs in England. The town or borough council is the 
governing body of a borough and it is elected by the towns¬ 
man or burgesses as they are called. A town council is com¬ 
posed of a mayor, aldermen and councillors. The councillors 
after their election choose aldermen to the extent of one-third 
of their number and they all together elect the mayor. The 
office of the mayor is one of honour rather than of power. 

THE GOVERNMENT OF LONDON. 

Londons there are three—the City of London extending' 
barely over a square mile and containing not more than 
13,000 night population, the County of London extending^ 
over 117 square miles and containing five million p^ple,. 
and the Metropolitan London extending over 700 square 
miles and containing seven million population. The inhabi¬ 
tants of all these areas call themselves Londoners. 

(1) The City of Stondon still retains the old * unreform¬ 
ed' system of municipal government as existed before the 
Act of 1835. The city is governed by a Lord Mayor, and 
three councils. The Lord Mayor of London draws a 
salary of 0,000 a year and is allowed the use of the 
Mansion House, but the whole of his pay and even more 
than that is spent on official entertainments.* 

(2) The OouBty of lioadoa is administered by a 
county council composed of 104 elected councillors andi 
twenty aldermen. A chairman is elected by the Councif 

*‘Tn all civic ceremony, in the entertainment of royalty or foreign 
potentatee, in times of expression of the popular will or a national 
appeal, the Lord Mayor of London, with his aldermen and common 
council in the historic Gnildhall, completely eclipse and almost, indeedr 
otMsnie, the chairman and members of the London County Coundl iq 
the squalid litter of their offices." 
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every year. The powers of the council are very extensive. 
The County of London, again, is a federation of 28 
boroughs^ each having its own mayor, aldermen and coun¬ 
cillors. Labour has captured the government of many of 
these boroughs. 

(4) Metropolitan Ziondon is not a regular municipal¬ 
ity but a special district for police purposes only. It includes 
the whole of the city and the county of London and the 
parts of several other counties. 

IV. RELATIONS OF LOCAL TO THE 
CENTRAL GOVERNMENT. 

Before the Acts of 1885 and 1894 the control exercised 
by the central government was practically nominal. Re¬ 
cently the control is increasing. 

Central supervision is vested in the hands of six central 
departments, the Ministry of Health, the Board of Educa¬ 
tion, the Board of Trade, the Ministry of Transports, the 
Home Office and the electricity commissioners. 

Before 1919 the Local Government Board which has 
subsequently been abolished, was solely vested with the 
work of supervision. The ministry of health has since then 
inherited all those functions, so it exercises to-day the 
greatest range of supervisory duties.* 

The departments merely advise, inspect, regulate and 
approve or disapprove. For uniformity of administration 
some sort of control often becomes imperative. But central 
control is to be distinguished from centralisation and it is 
the latter which is to be guarded against. 

In England though recently the control of the central 
government is increasing still it is far from the centralised 
system of local government administration which prevails 
iij France and Germany or in America. • 

*This incluilp auditing of accounts, administration of Poor Ijaw, 
Social Insurance, local borrowing, 'public health. 
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In France and Germany, the central government carries 
on the work of local government mainly by its own perma¬ 
nent officials situated in the different local areas, while the 
locally elected bodies have generally only consultative func¬ 
tions. This is centralised administration. 

In England the initiative in local affairs and the actual 
work of Ic'^al government are done by the locally electeid 
bodies, while the central government merely controls then» 
and does not directly administer them. 

Central government exercises control in three ways :— 

(1) By laying down Rules and Regulations for guidance 
of the local authorities to which the latter are to conform; 

(2) by the system of grants-in-aid to such institutions which 
show a minimum standard of efficiency and are willing to 
submit to its inspection and enquiry; (3) and by the grant- 
ing of approval it may authorize local governments to per¬ 
form or not to perform certain functions or administrative 
acts. 


1«:XERCISES. 

1. Compare Local Governtuents in England and France. (Cal. 
1017J. 



CHAPTER Xllir 
Whither Parliament.* 

Modern Folltloal Vendenolee. 

{Parliament in Transition.) 

Importance of tbe Xieffielatnre la tbreatened. 

British Parliament represents the ideal form of repre* 
sentative jfovernment. Before the War she was the model 
of all democratic constitutions. The Great War has, how¬ 
ever, changed the aspects of things. The Fascists of Italy 
and the Bolsheviks of Russia have denounced parliamentary 
government as a fraud and a delusion. In other countries 
—Germany, Austria, Spain, Greece, Bulgaria, Poland, 
Jugo-slovakia and others have accepted dictatorships, either 
temporarily or for a limited period. Legislatures are in dis¬ 
grace. In the words of General Smuts ^Trom an attitude of 
respect to Parliament, the public has passed to one of in¬ 
difference and boredom.’^ 

Parliament la no longer all-powerfdl. 

The British Parliament is no longer supreme in adminis¬ 
tration and legislation (Read pp. 116-20). Its omnipotence 
is gone. The growth of the party system, the accession of 
strength of the bureaucracy and the growth of an active 
public opinion outside the House of Commons have all help¬ 
ed to undermine the prestige and the powers of Parliament. 
Further, the cabinet dictatorship and the increase in the 
volume of parliamentary work have also helped to lower 
its prestige and importance. 

Tbe OoYernment to all-powerful. 

It is not the Parliament but it is the Government, i.e., 
the party which commands majcfrity in the Commons, ^hich 

•The Chapter ia a running anmmary of tbe views of Bamsay Hnir 
as expressed in his book ‘Hoto Bntarn m Governed*. 
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is all-powerful to-day. The government is composed of 
two elements, the Ministry which includes the cabinet and 
the Permanent Civil Service or the Bureaucracy. These 
two elements of the Grovernment taken together have usurp¬ 
ed the functions of Parliament (a) in the distribution of 
patronage, (b) in administration, (c) in legislation, and {d) 
in finance. 

Bureaucracy la the powerful part. 

We have already discussed about the usurpation of 
parliamentary powder by the bureaucracy in England in the 
matter of administration, in legislation and finance. 

Bureaucracy becomes a necessity. —It is merely futile 
to denounce bureaucracy in the abstract. As the complexity 
of our civilization increases and the legislature is entrusted 
w'ith vaster amount of work, for the smooth working of the 
system an increasing amount of common regulation becomes 
inevitable and this regulation is only possible by experts. 
So grows the bureaucracy. 

Its genius is for administr.ation. —But bureaucracy 
is like fire—invaluable as a senmnt, ruinous when it be¬ 
comes the master. Secure tenure, modest pay, comfortable 
pension and promotion by seniority attract to the service 
very able men, but they seldom attract men of great imagi¬ 
nation and creative powder. The business of government 
officials, however, is to administer the law. It is to be 
remembered that while, a businessman requires for his suc¬ 
cess a creative-energy, a government official requires regu¬ 
lative energy as his function is to apply strictly but under- 
standingly the fixed rules. • 

Defacta of Bureauoraoy. 

The characteristic defects of bureaucracy springs out 
of uncontrolled permanent official service. The most glar¬ 
ing of them may be enumerated as follows:— 

(i) Undue formalism —the multiplication of ‘redtape* 
and 'routine. 



THE GOVERNMENT OF ENGLAND 


137 


(2) Association of tod much self-importance ,—^As the 
man at the top is an amateur, the official soon learns to feel 
-contempt for his chief, becomes impatient of criticism, and 
does not brook interference. But this is a dangerous 
tendency. 

(3) The danger of departmentalism. The work of 
government is split up into a number of isolated and self¬ 
dependant sections, each pursuing its own ends without 
any adequate correlation with the rest. 

Of the minor defects we may mentiom the following :— 

(a) The idea of the professional administrative staff to 
regard themselves as a privileged class, (ft) Where the 
subordinate staff of a department is numerous and can be 
strictly controlled by the Government, such as police or 
postmen, there is the danger that they may by combined 
action put up their votes to auction between the rival parties. 

Hamsay Muir’s conclusions. 

Ramsay Muir draws the following conclusions From his 
survey of British bureaucracy :— 

(i) Bureaucracy has become, specially during the last 
generations, a vital element in the British system of govern¬ 
ment. (2) Its power has become potent both in adminis¬ 
tration, legislation and finance. (3) With the growing 
complexity of society this change has become inevitable. 

(4) Bureaucracv is liable to serious dangers. (5) The con¬ 
trol exercised by amateur political chiefs is not adequate.' 
(6) It is the function of Parliament to act as “the control 
on behalf of the people. ’ ’ * 

Can Parliament keep in check the bureaucracy f 

According to the theory of text-books. Parliament 
controls the administration:— • 

(i) Through the responsiblity to Parliament of the poli¬ 
tical chiefs of the various Departments, But the depart¬ 
mental heads or chiefs care very little for Parliament so 
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long- as the cabinet under the aegis of which they thrive 
can command a majority in the Commons. 

(2) Through the Cabinet as a whole, which is the only 
means provided by the British system for co-ordinating the 
work of the Departments and guarding against the danger 
of **Departmentalism." But it is a 'legal fiction to-day 
that Parliament controls the cabinet.’ The reverse is the 
truth. 

(3) Through the debates on the Estimates which are 
annually submitted to Parliament for the expenses of each 
Department in turn. These debates, however, cannot but 
be ephemeral in their nature and cannot dispense with the 
need for a searching examination of the working of the 
Departments. 

(4) Through the asking of questions. The question- 
hours has some value. But the value is limited. Parlia¬ 
mentary questions are (as a rule) so sporadic and unsystema¬ 
tic, and deal so much with mere minutiae, and so little with 
the real problems of the working of the Departments, that 
they are of v-ery little value. 

(a) Parliamentary control can be re-eatabltalieil 
by Reform of the Cabinet Syatem. 

Ramsay Muir is of opinion that a reform of the Cabinet 
.system by which, on the one hand, effective means may be 
adopted to survey and control the whole vast mechanism of 
administration and*of checking and regulating the work of 
the Permanent Civil Service, and on the other, by a co-ordi¬ 
nation of the work of the various departments by overcom¬ 
ing the vice of Departmentalism, seems to be the proper 
remedy. • 

"With the main features of the Cabinet system, we 
have no quarrel. The two main factors which tend to 
Weaken the Cabinet and make its deliberations ineffective 
are, (a) that its members are too much engrossed with de- 
tails as to have neither time nor attention for wider issws 
of policy, and (b) that it is too large/' 
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BaBISAS MuIB recommends the POLLOWINO REFORMS :—(1) Th» 
Prime Minister is not to hold any departmental post but should be 
equally concerned with every Department. (2) The Chancellor of the 
Exchequer ought to keep himself, except when his Budget is in incu¬ 
bation, free for the discussion of broad issues of policy. (3) The Secre¬ 
tary of State for Foreign Affairs should keep himself constantly em¬ 
ployed with the work of his Department. (4) There should be a 
single Minister for Imperial affairs instead of the department being 
divided into two sections, the India Office and the Colonial Office. 
(5) There should be one Minister of defence instead of the function 
of defence being divided into three Departments, the Admiralty, the 
AVar Office and the Air Ministry, as at present. (S) Minister for Home 
Affairs. (7) Ministry of Industry and Commerce with which will be 
associated an Economic Oeneral Staff. (9) A Minister of Social 
Services. 

<b) Tbe extension of tlie principle of Devolution. 

The method for relieving- the burdens upon Parliament 
and for making ‘the control on behalf of the people’ more 
direct and effective is what is called Devolution —that is, 
the creation of subordinate legislative bodies for defined 
areas of the country, upon which various functions now in> 
adequately performed by Parliament would be ‘devolved.* 

In America in addition to the national Congress, there 
are 48 state governments. In Germany there are eighteen 
and in Canada and Australia nine and six respectively. 
Then why not half a dozen in England, and in Wales and 
Scotland? 

Devolution is necessary to relieve the strain upon Par¬ 
liament and also to find some means of limiting the excessive 
pressure towards central!satjpn. 

Wliat snhJeots oan be Devolved t 

Foreign relations, imperial relations, defence, currency, 
tariff, National Debt, Post Office would necessarily remain 
under the control of the Imperial Parliament, while agricdl- 
ture and fisheries, puUic health, housing, education, the 
relief of poverty, etc., may be r^egated to subordinate legis¬ 
latures. 
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Kinds of Devolution. 

Devolution may be of three kinds, functional, regional 
and territorial. 

Functional devolution. It implies the creation of special bodies 
organized on a national scale to deal with particular subjects, and to 
be composed of representatives of the interests more immediately con¬ 
cerned. The method is specially applicable in the economic sphere. 

Reoioxal DEVOLUTION’. It implies the creation of legislative bodies 
which arc to stand midway between the central and the local govern¬ 
ment jurisdictions. For example, in addition to British Parliament and 
legislative bodies of local governments there ma\’ be three other legis¬ 
latures at London, York and Winchester. 

Teriiitouial devoldtiox. It implies the creation of subordinate 
legislatures for different territorial units of a state. As a result of a 
resolution of the House of Comnjons in 1910, a * Speaker/s Conference’ 
was held in 1920 which discussed the plan of creating three legislatures 
for England, Scotland and Wales. But such a proposal entails the 
danger of loosening the bonds of union between the three units of the 
State and of creating a federal state out of them. Such a devolution 
would not relieve the conjestion of work, would lead to conflicting 
legislation by the different legislatures, would lead to difficulties about 
the allocation of revenue, wrould amount to a duplication of the machi¬ 
nery of legislation and would lead to multiplication of election on* 
every conceivable issue. 

<c) Public Opinion: the Pulplty t&e Platform, the 

Press. 

Public opinion would at last express itself. Of pre-war 
Germany it was said that “Public opinion in Germany is an 
orchestra which answers only to the baton of the Govern¬ 
ment.” But that orchestra must be made to strike a differ¬ 
ent tune and co-operate with t^ie platform, the pulpit and 
the press to enthrone parliament in its pristine ^lory. 

<d> Delegated legrlslatlon. 

„ We have already noted how the power of legislation 
has been delegated to the bureaucracy and administrative 
departments. This should be discouraged. (Read pp. 
119-20). Read Chapter X. 
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Cfrreat obailgrea and rapid tranaformation. 

Mr. Ramsay Muir thus summarises the various changfes 
that have almost unnoticed come about in the working* qf 
British political institutions :— 

(1) Increase in the power of bureaucracy. The 

first of these is an enormous increase in the range and 
power of bureaucracy, which is now the most potent influ¬ 
ence in our system, and which is most ineffectually con¬ 
trolled. ' 

(2) Growth of Cabinet Dictatorship. The second 
is the growth of Cabinet dictatorship; the Cabinet has arro¬ 
gated to itself a supremacy in every sphere of government 
which it is quite unable to exercise efficiently, with the conse¬ 
quence that some of the important functions 'which it ought 
to perform are almost or entirely neglected. 

(3) The House of Commons has become a mere regis¬ 
tering machine. The third great change is an increased 
rigidity of party organization which has provided the foun¬ 
dation for cabinet dictatorship*, while it has almost reduced 
the House of Commons to a mere registering machine. 

(4) Distortion of the electoral system. The fourth 
great change is a distortion of our electoral system, through 
the working of elaborately organized parties in single-mem¬ 
ber constituencies, which has largely deprived the House of 
Commons of its representative character, and made every- 
general election a mere gamble, of which the only thing 
that can be confidently said is that, whatever the result 
may be, it will not fairly reflect the mind of the nation. 

(5) Incapacity of the I^ouse of Commons to perform 
ITS work. * The fifth great change is the increasing incapa¬ 
city of the House of Commons to perform its work, partly 
through excessive pressure of business, partly because of 
Cabinet dictatorship, partly owing to faults of procedure 
and the bewildering ways in which the national accounts 


*Bead p. 99. 
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are presented: the result is that the House of Commons 
has no real control over the enormous and growing power 
of bureaucracy, or over the vast and inefficiently wielded 
powers of the Cabinet. 

(6) The House of Lords has been reduced to a non- 
F.NTiTY. The sixth great change is the reduction of the 
House of Lords to a position of humiliating importance, 
in which it is quite unable to perform the functions of a 
Second Chamber with any adequacy; this is in some degree 
•due to the limitation of its powers under the Parliament 
Act, but mainly to the enormous increase of its size owing 
tc wholesale creations of undistinguished peers for the pur¬ 
pose of financing party organizations. 

(7) Organized interests are becoming supreme. The 
seventh great change is that, because both Houses of Parlia¬ 
ment are incapable of exercising effective control, and are 
not trusted for that purpose, organized interests not recog¬ 
nized by the constitution are beginning to exercise direct 
pressure upon, or even control the Government, which often 
pay greater deference to the latter than to Parliament. 

“Taken as a whole,” says Ramsay Muir, “these 
changes amount to a complete transformation of our system 
of government, which is now so different from the system 
described by Mill and Bagehot that their generalisation are 
no longer valid.” 

(8) A defective system of election. The system of 
election is defective in as much as a minority of 38 per cent, 
of the electors have been foi^nd to send an overwhelming 
majority of representatives to the Parliament. The General 
Election is to-^ay designed not to elect a House to control 
the government but to install an omnipotent Cabinet backed 
J)y a majority. The real power at the back of the ministers 
is the bureaucracy. The root cause of the evil is the two- 
party system. So long as parties were loosely organized^ 
-^e Cdbinet could not depend upon a safe majority. A 
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‘System under which no party has a clear majority can work 
very efficiently, given certain conventions and a sane elec¬ 
toral system. 

Ramsay Muir's suggestions. But that will not be 
enough. To restore real efficiency and freedom to the sys¬ 
tem of government, the Cabinet should be reduced in size 
and reorganized and it should be made to realize that its 
responsibility can be real only in regard to broad issues of 
policy, not in regard to the details of administration. The 
House of Commons must be made to exercise a real control 
over finance and legislation. A better Second Chamber is 
required to revise the over-hasty legislation of the Lower 
House. Over-centralisation is^ to be checked and devolu^ 
tion, regional, functional and territorial, is necessary. 
If we cannot improve our methods of discussion, govern¬ 
ment by discussion will fall into disrepute. Representative 
government is on its trial .—'*How Britain is Governed,** 

Ramsay Muir Condemns the two party system. 

Party dominates the individual as well as the 
House. As the size of the electorate has increased with 
•extension of the franchise, better organization of political 
parties has become necessary. Elaborate organization 
means more money and as the central organizations supply 
money, they come to control. Individual members can no 
longer take on too independent a line in Parliament. 
'Greater party discipline leads to the loss of freedom of the 
House of Commons. To-day ^programmes* and 'mandates’ 
have substantially tied the hands of members of Parliament 
and have brought them moi^e effectively under the control 
•of parties.*" 

How LONG two-party SYSTEM IS NOT AN EVIL? This 
rigidity of party discipline has brought a great changp. 
The two-party system can no longer prevail with success. 

. When politicians could be broadly classified as to whether 
they are in favour of change or against change, .while pre- 
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serving a wide freedom of action, a two-party system may 
be useful but it becomes of very doubtful value when parties’ 
commit themselves to precise and definite dogmas. 

One may dislike both the parties. The doctrines of 
both the two parties may seem to one vicious and unsound 
and to ask him to decide between the two may amount to 
asking nim to decide whether he prefers to be hanged or 
drowned. He may dislike either of the two. 

So it may be said that a three-party system would be a 
more logical one particularly as such a system prevails io 
almost every civilized country of the world. 

The evils of the two-party system. The two-party 
system divides Parliament into two serried and disciplined 
armies, a majority which aims to keep a party Government 
in office, and a minority which aims to discredit in order to 
replace it. The Government party, as a result, swallows 
its scruples and supports the government in all it does abdi¬ 
cating the duty of frank and candid crFticism. This gives 
unreality to the proceedings of Parliament. This is the 
foundation of Cabinet dictatorship; and behind the cloak 
of Cabinet dictatorship bureaucracy grows daily more 
powerful. 

It may distort the nation’s verdict. The distortion 
of the nation’s verdict under a two-party system is very 
glaring. In the •election of 1929, three parties were in the 
field in England. The Conservatives polled 8f, the Labour 
8|, and the Liberals 5I million votes respectively, t.a., 38, 
37 and 23 per cent, of the toVal votes cast. Suppose, had 
there been two parties, then either the Conservatives, or 
Labour or even the Liberals might have secured a majority 
which was not a true index of things. The three-party sys¬ 
tem saved England in 1929 (by the creation of Labour Minis- 
try without an absolute majority) from the monstrous distor¬ 
tion of ‘representative* government .—**How Britain is 
Governed, 
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The Governance of Greater Britain. 

Greater Britain: the Bominiona. 

Loyalty of India. Greater Britain comprises the 
great British Empire including the Irish Free State, the 
JJominions, (e.g., Canada, South Africa, New Zealand and 
Australia), the Dependency of India and the protectorate of 
Since the Great War Ireland and Egypt became 
great plague spots of the Empire. South Africa also show¬ 
ed signs of revolt. India, however, retained her faith and 
trust in the Empire. 

But while Ireland was conceded an autonomy unknown 
even to the self-governing dominions, and Egypt, a govern¬ 
ment which rivalled a free state, India for her unquestioned 
loyalty during the War was conferred some reforms which 
were widely believed to be unreal and illusory. 

Typical Organization of Dominion Governmenta. 

The Dominions. The Self-governing colonies possess 
responsible governments and comprise the Dominions of 
Canada, Australia, New Zealand, the Union of South Africa 
and Newfoundland. 

The last three colonies possess unitary constitutions 
while the first two possess federal constitutions. Cabinet 
government or parliamentary, democracy obtains in all the 
dominions. 

% 

The King's representative. The King is everywhere 
represented by the Governor-General, except in Newfounc^ 
land where he is represented through a Governor. The exe¬ 
cutive head holds office for five or six years as the case may 
be, and his vast authority is exefeised, according to consti¬ 
tutional law or custom, on the advice of his ministers, who 
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are responsible to the legislatures for the advice which they 
render to Him. * A Governor has less influence than the King 
but he is clothed with greater powers. 

Bi-cameral system ihe rule. The bi-cameral system 
prevails in the Dominions. The lower houses, known either 
as House of Commons or the House of Representatives, are 
essentially democratic in composition, and universal adult 
suffrage obtains in their election. In New Zealand seats 
are reserveti for backward peoples and in the important 
dominions British Indian subjects are denied the right of 
suffrage. The dominion parliamenis are denied no power 
necessary for government. But they cannot pass any Act 
inconsistent with their status or repugnant to any Imperial 
Act. 


Party organization does not differ substantially from 
the British model. Labour party is specially etllcient. The 
other parties are Liberals or Conservatives. 

THE EVOLU'ITON OF DOMINION STATUS. 

Way to Progress. The British Dominions in their 
progress towards the goal of complete self-government 
generally passed through the following stages :—(a) Mili¬ 
tary government: {b) Crown Colony administration; (c) 
Representative Government; (d) and Responsible Govern¬ 
ment. . 

Prof. Zimmern has truly said that this development can 
be traced best in the case of Canada than in the case of 
other dominions. 1 

Typical example of Canada. Thirty years after the 
conquest of Canada representative assemblies w'ere created 
jn the two provinces of Upper, and Low'er Canada. In 1837 
rebellions broke out in both the provinces which were how¬ 
ever easily put down. But this l^d to the famous report of 
Lord Durham which recommended that the ministers of the 
colonial governor should be responsible in domestic matters 
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to the Canadian assemblies, in the same way 33^ the British 
ministers arc responsible to Parliament. 

Principle of autonomy established. On its way to 
autonomy Canada first levied in 1859 protective tariff on 
forcig-n as well as on British goods and established a prece¬ 
dent. This right gradually ripened so much so by the time 
of the Great War that “no Dominion was considered bound 
by any I'ommercial treaty of the mother country to which 
it has nol assented’*, and in ‘negotiating general commer¬ 
cial treaties the Imperial government was to consult the 
Dominions in order to secure for them whatever concessions 
they specially desire.” (Read also, The Statute of WesU 
iniiister). 

THK DOMINION OF CANADA. 

In all nine Provinces. The British North America 
Act of itSby, set up the Dominion of Canada composed of 
four Provinces, Quelwc, Ontario, Nova Scotia, and New 
Brunswick, federally united into one Dominion. In all 
there are nine provinces to-day. 

Characi'er of the Constitution. The constitution is 
in ftrinciple federal, rigid and a written one unlike that of 
("Ireal Britain, but in practice is almost a true copy of the 
British constitution. 

The Poeitlon of the Crown. The Act vests the exe¬ 
cutive government in the Queen and declares that there 
.shall be one Federal Parliament for Canada. 

The government is carried in the name of the Crown. 
Though in theorj’’ the Crown can withhold assent to an Act 
of the Canadian Parliament, in practice the right has been 
abandoned* as Canada has been conceded an equality of 
status. All law’s, whether federal or provincial, are enacted 
by the King-in-Parliament. ■ • 

The Federat Parllameiit. The Federal Parliament 
consists of two Houses, the Senate and the House of 
Commons. Canada is less federal in character than U. S. A. 
.and Australia. 
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The Souse of Gommona. The present strength of 
the House of Commons is 245. The Imperial Act of 1915 
provides that the minimum number of members of a province 
should not be below the number of the Senators It elects. 

The House elects its Speaker after each general elec¬ 
tion. He has a casting vote. According to convention if 
in one Parliament the Speaker is of English origin, in the 
next he must be a French-Canadian. The Leader of the 
Opposition gets salary and his position is legally recog¬ 
nized. Parties are organised on the British model. 

For a quorum the presence of twenty members are 
necessary. 'I'hc tenure of the House is for five years. 
There must at least be a session in every twelve months. 
Money bills must originate in the House of Commons. 

All British subjects, male or female, are eligible for 
voting provided he has resided in Canada for a calendar year 
and in the electoral distinct for at least two months. 
British Indians have no suffrage in British Columbia. 
Single-member constituencies are the rule. 

The Senate. Senators are appointed by the Governor- 
General for life. Thus it is a nominated House. It con¬ 
sists of 96 members, 24 members are to the chosen by each 
of the four groups of provinces.* A Senator, whether st 
male or a female njust be a citizen of at least 30 years of age. 
He or she must have the requisite property qualification. 
On the recommendation of the Governor-General, the Crown 
can in case of a serious deadlock in the administration can 
create four or eight Senators. Of course, the governor- 
General is to be advised in his turn by 4 he federal cabinet. 
This proviso has made the cabinet a responsible one. A 
Senator is appointed for life. He can, however, resign his 
place. He may also lose his place for some omissions and 
commissions. 

^Ontario, Qiiebec, the Marine and the Western Provinces. 
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Fifteen members make a quorum. The Speaker is 
appointed from among the Senators by the Speaker. The 
Speaker has a vote. So in case of a tie, the decision is 
deemed to be in the negative. In theory it can both reject 
and amend a money bill. The Constitution Act is silent 
about the powers of the Senate. 

The weakness of the Canadian Senate has undoubtedly 
arisen out of the fact that the constitution wanted to recon¬ 
cile two irreconcilable elements, to represent it as a nomi- 
tiated house of the central legislature in imitation of the 
British House of Lords, and also to represent the federal 
idea which implied equality of status among the federating 
units, each choosing its own Senators. The Prime Minister 
in advising the Governor-General about the nomination of 
Senators is obliged to consider provincial interests.* (Read 

P- 'S')'- 

Federal subjects. The Federal Parliament possesses 
exclusively the powers of legislation relating to the Regula¬ 
tion of Trade and Commerce, Public Debt, Taxation, Postal 
Service, Military and Naval Service, Militia and Defence, 
Currency and Coinage, Issue of Paper Money, etc. 

Canadian Sseontlve. The Executive in the Canadian 
federation, we have seen, vests in the King who is repre¬ 
sented bv the Governor-General. But the real executive is 
the Cabinet composed of ministers selected from the major- 

*Marriot opine:):—“It vvill be obRerved that the Canadian Senate 
attempts to combine several principles which, if not absolutely contra¬ 
dictory, are clearly distinct.Devised with the notion of giving 

some sort of representation to provincial interests, it has, from the first, 
been manipulated by party lea^rs to subserve the interests of the 
central exeefltive.” 

Keith also opines :-r“The Senate was not from the outset obviously 
based on true federal principles, for apart from the lack of equality 
of representation of the provinces, the mode of appointment securSd 
that the members selected would be men not likely to champion pro¬ 
vincial rights. It has also no authority in treaty matters and appoint¬ 
ments of the Senate*'. 
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ity party in the House of Commons. The leader of the 
political party in power becomes the prime minister and 
he chooses his colleagues subject to some established con¬ 
ventions. Responsibility of the Cabinet is collective and 
they are responsible to the legislature. The government 
may overlook some defeats in the legislatures. 

The Governor-General acts on the advice of his cabinet. 
He does not attend Cabinet Meetings. (Read p. 158). 

His appointment and removal practically rests with the 
Cabinet. He has ceased to be an agent of the British Gov¬ 
ernment. His functions arc formal rather than real. 

Judiciary In Canada. Canada has no system of 
federal courts. The Supreme Court of Canada does not 
possess any power of interpreting the constitution. The 
Judicial Committee of the Privy Council decide all constitu¬ 
tional disputes. The Supreme Court consists of a Chief 
Justice and five puisne judges and possesses an appellate 
jurisdiction, civil and criminal throughout Canada. In the 
provinces there arc both civil and criminal courts constituted 
by the provincial governments. (Read p. 150). 

Theory of the Constitution. The theory of the 
constitution is that the Federal Government is superior and 
the provincial government is subordinate to it. 

Concurrent Jurisdiction. In certain matters, e.g,, 
in agriculture and Immigration, the Dominion and the Pro¬ 
vinces possess concurrent powers in legislation. The Domi¬ 
nion laws on the foregoing two subjects will operate in all 
the provinces, while a province’can enact laws relating to 
them as long and as far only as it is not repugnant to any 
Act of the Canadian Parliament. 

The line of demarcation betw’een federal and provincial 
sulbjects have been definitely noted in the Canadian consti¬ 
tution in as much as the spheres and subjects of legislation 
of the two sets of governments have been definitely laid 
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down in black and white. The residuary powers lie with 
the Central Government. For practical purposes no federal 
legfislation has hitherto been declared illegal iFor encroaching 
upon the sanctity of provincial legislation. A further fea¬ 
ture in which the Canadian Constitution is singular is the 
power of disallowing the local Acts by the Governor-Gene¬ 
ral, of course, on the advice of the Cabinet. 

Amendment of the Constitution. 

The constitution of Canada can only be changed by an; 
Act of the British Parliament only with the consent of 

mr 

Canada. Provisions have been made in the constitution for 
safeguarding such matters as education, and communal and 
sectarian questions. 

Canada differs from other standard federal governments 
on the two following points :— 

(a) In the composition of the Senate. Generally, in 
federal states the second chamber is usually elected on a 
basis different from the election of the lower house, with 
the special object of differentiating between the Interests 
of the nation as a whole as represented in the latter and for 
the corporate economic and political interests of the States 
ns separate constitutional units. In Canada the Senate is 
nominated by the Governor-General, of course according 
to the direction of the party in power. 

(h) In the amendment of the Constitution. Federal 
constitutions are usually amended by a roundabout process. 
But no legislative process can amend the Canadian consti-- 
tution. Communal apprehensions, voiced particularly 
the French Catholics, a religious minority, laid their mark 
upon this part of the Constitution. There is no power in 
Canada to amend the British North America Acts and every 
proposal for amendment must be made in the Imperial Par¬ 
liament. In fact, of course, the Imperial Parliament could 
enact nothing in the way of Canadian constitutional amend¬ 
ment except on the invitation, ^and wdth the assent, of the 
Canadian people and Parliament.—F. Whyte. 
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Provincial Ooverameata. 

Provincial Legislatures : their powers. Each of 
the component ‘units of Provinces has a legislature of its 
own. The Provincial Legislatures possess exclusively the 
powers of legislation relating to amendment of the provin¬ 
cial constitution except as regards the Office of Lieutenant- 
Governor, raising of revenue for provincial purposes, ap¬ 
pointment and payment of provincial officers, management 
and sale of public lands, management and establishment of 
hospitals, asylums, municipal institutions, railways, canals, 
telegraphs, etc., solemnization of marriage, administration 
of provincial justice, etc. Adult suffrage prevails in the 
provinces. 

The Lieutenant-Governor is the chief executive officer 
in the provinces appointed for five years by the Governor- 
General. He is not a mere creature of the Governor-Gene¬ 
ral but is a representative of the King and having full 
powers to perform all the acts for a province which a Gover¬ 
nor may perform for a colony. Canadian government can 
disllow provincial Acts and appoints judges and the Lieu^ 
tenant-Governor. 

THE COMMONWEALTH OF AUSTRALIA. 

The Australian Constitution was established by the 
Commonwealth of Australia Act (1900) and the preamble of 
which states that “whereas the people of New South Wales, 
Victoria, South ‘Australia, Queensland, and Tasmania, 
humbly relying on the blessing of Almighty God, have 
agreed to unite in one indissoluble Federal Commonwealth 
under the Crown of the Unitell Kingdom of Great Britain 
and Ireland, the Australian Constitution is hereby estab¬ 
lished.'* 

Though legal sovereignty still vests in the Croivn and 
the Imperial Parliament, the political sovereignty resides 
in the people of the Commonwealth. 

The executive authority is vested in the Crown, but 
is exercisable by the Governor-General as the representative 
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of the Crown and extends to the execution and maintenance 
of the constitution, and of the laws of the Commonwealth. 
The Governor-General has a Federal Executive Council to 
advise him. But neither the Gov^hor-General nor the Gov¬ 
ernor General in Council can move far or live long without 
the assent of the Federal Parliament. The latter has be¬ 
come so powjerful that the executive progressively tends to 
lose its discretionary powers even in those matters w'hich 
were explicitly assigned to it by the Constitution. 

The Constitution empowers the Governor-General to 
summon, prorogue and dissolve Parliament, to recommend 
to Parliament the appropriation of revenue, to assent or 
withhold assent to a law, to appoint and dismiss officers, 
and to command the Army and Navy. 

The Constitution further empowers the Governor- 
General acting in concert with his Executive Council to issue 
writs for general elections, to appoint and remove all officers 
except Ministers of State, to appoint and remove ithe Justices 
of the High Court, etc. 

But these powers were reduced to nothing with the 
establishment of popular government and could only be 
exercised according to the will of the people. Though, 
however, the executive has not been reduced to a cipher, 
the Federal Legislature, in virtue of its control of the Aus¬ 
tralian ministry which is the real executive, has become 
more important and powerful than the executive. The 
federal executive in cases of emergency seeks its authority 
rather in federal laws than in its implicit powers. Further, 
even the Federal Executive’s obligation to preserve peace, 
order an^ good government is more implicit than explicit 
in the Constitution. 

Powers of the Australian Federal Parliament. • 

The Act of 1900 states that the legislative power of the 
Commonwealth shall be vested in a Federal Parliament and 
were limited to 39 subjects. The Act provided to leave tlie 
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residue of power in the hands of the States composing* the 
Australian Common-wealth. 

The Federal Legislature was to make laws for the 
peace, order and good government of the Commonwealth 
with respect to trade and commerce, taxation, tariff, postal, 
telegraph, and telephonic and other like services, naval and 
military defence, census, currency and coinage, naturalisa¬ 
tion, marriage and divorce, execution of civil and criminal 
laws, railways, etc. 

The .Stale Governments are to be administered by a 
Governor with a State Parliament. The position of the 
States are nowhere defined in the Constitution, but like the 
individual states in America, they arc the holders of the 
residue of sovereignty, or at least the sharers of it with the 
people. 'I'he Legislature of each Stale, popularly called 
the Parliament, is the creation of the Constitution of the 
State and not of the Commonwealth Constitution. The 
States inheriting the powers of the former colonies are 
maintained by the Commonwealth Constitution in their ori¬ 
ginal structural form, and only relinquish the minimum of 
powers necessary to equip the Federal Government to dis¬ 
charge its federal duty. Accordingly, in addition to 39 sub¬ 
jects or powers, three more ha^'c now passed to the Federal 
Parliament. Again, another twenty-three powers or sub¬ 
jects which formerly belonged exclusively to the states have 
now come within the concurrent legislative powers of the 
Federal and State Parliaments. 

The residue of legislative powers left to each State 
covers such subjects as Agrictflture, Forests, Fisheries, 
Education, Police, Prisons, banking, etc. 

The Federal Government is separate from the State 
Governments. Their spheres of action are clearly marked 
out to prevent encroachment with each other; and only the 
people as a whole can authorize any change in this distribu¬ 
tion. Thus the dual system characterizes the Australian 
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constitution. The State Governments do not derive their 
power from the Federal Government. 

The Australian Parliament is composed of two Cham¬ 
bers, the Senate and the House of Representatives. The 
latter is composed of members directly chosen by the people 
and represents the nation as a whole. The Senate repre¬ 
sents the States. It was desig^ned to be the Chamber in 
which the .Australian States, considered as separate entities 
and corporate parts of the Commonwealth were represented. 
The -Australian Senate, however, is one of the great dis¬ 
appointments of the Federations. Rigid party organiza¬ 
tions and the party caucus as controlling the Senate and 
the principle of “none for party, all for the State,” has been 
thrown into the winds. 

Colonial Autonomy: Imperial ConferenooB. 

'rhcrc were common interests in the Empire to be con¬ 
sidered, and from 1887 a series of colonial conferences were 
held in Canada. In jc)07 the title Imperial Conference came 
into use for these meetings, which became more important, 
jnore truly consultative, and had its sittings in London. In 
the Conference of 1911 the (Government of Great Britain 
suggested for contribution by the Colonies to its navy; but 
Canada and Australia preferred small navies of their own. 
Thri-e years later came the War. 

From Ihc above survey it appears that as self-governing 
colonies asked from time to time for a great degree of auto¬ 
nomy it leas always granted when the demand appeared to 
he genuine. 

Colonies demand equal status. 

9 

The War showed the magnificent readiness of the 
dominions to play their part; but at the same time it deve¬ 
loped a stronger sense of nationality in each of them. Qn 
its part, the machinery of Imperial Co-operation proved 
itself to be lamentably defective. Sir Robert Borden de¬ 
clared : “It is iniposible to believe that the existing status,. 
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SO far as it concerns the control of foreign policy and extra- 
imperial relations can remain as it is to-day. It is realized 
that great policies and questions which concern and govern 
the issues of peace and war cannot'in future be assumed 
by the people of the British islands alone.” Resolution IX 
of the Imperial Conference of 1917 recognized “the right of 
the Dominions and India to an adequate voice in foreign 
policy and in foreign relations.” Acting on this principle, 
the Dominions and India signed the peace treaties and be¬ 
came members of the League of Nations as distinct and 
separate states. 

Somlniona pushing ahead. Since then Canada has 
sent a minister of her own to W’ashington and has refused 
to ratify the treaty of Lausanne with Turkey as she is. un¬ 
willing to assume responsibility for treaties which she did 
not help to negotiate. She has also gone a step furthe.'* 
when she stoutly faced the refusal of the British ambassador 
at Washington to agree to her claim of making treaties by 
herself with C.S.A. (The 1923 treaty regulating ;the Hali¬ 
but fishery on tlie Pacific coast). The Imperial Conference 
of 1923, however, agreeably passed a resolution which as¬ 
sumed the right of each dominion to make its own treaties. 
Since then the Irish Free State has gone so far as to do 
away with the oath of allegiance to the King. 

The final touch. —The Imperial Conference of 1926 
is of pre-eminent importance in as much as it settled for 
good the questions of inter-imperial relations through a 
Committee appointed by it under the Chairmanship of Lord 
Balfour. 

THE REPORT OF THE INTER-IMPERIAL 
REL.ATIONS COMMITTEE, 1926.* 

The Report is to be regarded as a convention, not a 
statute or treaty, much less a constitution. 

•Read the Statute of Westminster. 
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1. Status of Oreat Britain and the Dominions. 

A constitution of the British Empire (Read, Imperial 
Federation) cannot be drawn in view of the different charac¬ 
teristics, histories, and stages of evolution of its various 
parts and as “it bears no real resemblance to any other 
political organisation now existing or which has ever yet 
been tried.” 

Status defined. —It then goes on to define the position 
and mutual relations of Great Britain and the Ddminions as 
follows : 

“They arc autonomous Communities within the Britisk 
Empire, equal in status, in no way subordinated one to> 
another in any aspect of their domestic or external affairs, 
though united by a common allegiance to the Crown, and 
freely associated as members of the British Commonwealth 
of Nations/' 

This declaration of stains on analysis may be said to contain the 
following elements : —(a) Autonomous comniimities, each is self- 
governing; (b) existing within the British Empire; (c) equal in etatus; 
(d) snbordiualoin of one by another being absent, so each having com' 
plete freedom of action in both domestic and external affairs; (e) united 
by a common allegiance; (f) association being free and coercion 
absent. 

Commenting on this, the committee remarked that 
geographical and other conditions made federation impos¬ 
sible, and the only alternative wq^ autonomy; that free 
institutions arc the lifeblood of the British Empire, free 
co-operation its instrument, and “though every Dominion 
is now, and must always relnain, the sole judge of the nature 
and extcAt of its co-operation, no cause will, in our opinion, 
be thereby imperilled.” 

2. The Statute of Veatmlnater. 

The Expert Committee of 1929 dealt with some prob¬ 
lems of Dominion responsibility. The Statute of West¬ 
minster, however, solved the problem of Dominion respon- 
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sibility to a great extent. Sec. I of the Statute lays down 
ihat in regulating the succession to the British throne the 
assent of the Dominion Parliaments should be required 
.along with the British Parliament. Sec. 2 repeals the Colo¬ 
nial Laws Validity Act. Sec. 3 extends extra-territorial 
powers to Dominion legislation. Sec. 4 enacts that no Act 
of Parliament shall extend to Dominions from the limita¬ 
tions of the Merchant Shipping Act. Sec. 6 makes provi¬ 
sions with regard to the Colonial Courts of Admiralty Act. 
'^I'hus the Statute of Westminster has practically recognized 
the sovereign authority of the Dominions. Since then the 
Right of Secession of the Dominions has been supported 
l)y such authorities as Berriedale Keith. 

3. Special position of Xndla. 

The Report states that the reason for limiting the scope 
of the foregoing paragraphs to the self-governing domi¬ 
nions, without mention of India, is that the position of 
India in the Empire is already dehned by the Government 
of India Act, 1919. It is, however, recalled that by Resolu¬ 
tion IX of the Imperial W ar Conference, 1917, equal recog¬ 
nition was given to India as to the self-governing colonies 
in the British (Commonwealth. 

It is a pity that though it has been declared times 
without number that “Dominion status is in operation in 
India”, insinuating of course that India is a member, though 
merely through the nomination of the Secretary of State, 
of the League of Nations, and she is also a signatory, 
through the nominated members of India, to the Peace 
Treaty of Versailles, in reality * India does not even enjoy 
^ partial form of responsible government, not to speak of 
the Dominion status. 

4.. Oovernor-Cleneral In the Dominions* 

The Governor-General is the representative of the Crown 
and not of the British Government and* he holds in all 
-essential respects the same position in the Dominion as is 
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held by His Majesty the King- in Great Britain.* The re¬ 
cognized official channel of communication should be, in 
future, the Report said, between government and govern¬ 
ment direct, and not merely through the Governor-gendral 
and the British Government. 

5. XieglBlatlon and Judiciary. 

The same principle applies to legislation and the Royal 
disalloivance of dominion Acts. So the Report recognized 
that it is the right of the Government of each Dominion to 
advise the Crown in all matters relating to its ow’n affairs. 
Consequently, the Committee suggested that in the affairs 
of a Dominion, His Majesty’s Government in Great Britain 
is not to tender advice to the Crown. The constitutional 
practice is that legislation by the Parliament at Westminster 
applying to a dominion would only be passed with the con¬ 
sent of the Dominion concerned. 

i 

AVith regard to Appeals to the Judicial Committee of 
the Privy Council, it is pointed out that the practice does 
not affect the independent status of the Dominions, any more 
than the status of any International State is affected by the 
existence of the Permanent Court of International Justice 
iit the Hague. The final appeal to the Judicial Committee 
is not a mark of the sovereignty of the Crown, but a matter 
•of convenience in that there should be a final court of resort 
for the members of the British Commonwrealth. 

6. Relation wltb Foreign Countries. 

As the Conference of 1^23 assumed the right of colonies 
to make, separate treaties, so the Conference of 192^ 
assumed the right of separate negotiations of all kinds; it 
recommended the giving of notice on the part of Great 

*Tliis is certainly an innovation, but it follows logically from the 
equality of status, for it means that the representatives of the Crown 
in a Dominion shall be advised wholly by the Cabinet there, and shall 
be in no wise responsible to the Cabinet in Great Britain. 
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Britain to other parties on any matter that plight interest 
other parts of the Empire. 

The Report contains a specimen form of treaty and 
proposes that in cases of treaties between the different units 
of the Empire, it should be made in the name of the heads 
of the respective governments, but in cases where all the 
units are parties it should be made in the name of the King. 

•iff 

In regard to the General conduct of foreign affairs, it 
**was frankly recognised that in this sphere, as in the sphere 
of defence, the major share of responsibility rests now, and 
must for sometime continue to rest, with His Majesty’s 
Government in Great Britain. Nevertheless, practic^ly all 
the Dominions are engaged to some extent, and some to a 
considerable extent, in the conduct of foreign realtions, 
particularly those with foreign countries on their borders. 
'Neither Great Britain nor the Dominions could be committed 
to the acceptance of active obligations except with the defi¬ 
nite assent of their own Governments:” Further, the 
Dominions can, if they choose, send ministers of their own 
to foreign countries, but until this is necessary they are 
advised to use the diplomats of Great Britain. 

7- Results oi the GoBferenee of 1926. 

, The results of the Conference may be considered under 
three aspects,—^legal, political and co-operative. 

(a) L4gaL If the Report be carried into effect as an 
accepted convention, the Dominions are no longer to be in 
any way under the control of Great Britain, or subject ^to 
her authority. The sole legal l^nd is the King in person 
and not the King in Council or in Parlianient. 

(b) Politicah The King is not an external authority 

inc'the Dominions. Through, his personal reprewntative,, 
the Governor-General, he pecomes a part of the mechanism 
,of igfovemment in the ^Dominiohs in the same way as iti 
^Great Britain. , 
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/ The Domi!iciioii» appear to be 
the matter of kgislatiofi. Theoretically: g{ 

Report does not affect the ri^ht of .vete on domiiucm: 
tion. But dbei not the King* in theory a# well pp^sg'' 
right to veto legislation passed by Parliament? * . - 

4>nother .^ ffte attributes ^ independent na^ns^ 'f^^ 
of making treaties and negotiating on aXL fubjeot^ 
foreign states, has now been conceded. K^ce the latter 
would appear to have become, l^fally and politically, in' 
both domestic and foreign matters, independ^t stat^ 

(c) Co-operation. There are great posgibUities ci^ 
co-operation: there is a strong sentiment for the Empire. 

Bladranoea to the Begemony of the Bmpive.* 

But unfortunately the three following forces whi^. 
draw peoples closer together are only in part presgfiit.. 
(») Anything in the nature of a common tariff ig wholty' 
out of the question. The principal dominions are pot ex*' 
pected to give up their protectionist policy though wiUing 
to give preferences to British goods over foreign gooda« 
The Ottawa Conference has established the policy. ? 

(»») All the Dominions are not in need of Great Briti^i. 
military and naval help, so the need of Common daferieO i 
that draws people together is inc^rative. * 

' . ' \ 'I > 

(m) A third influence that binds peoples togalhar ib' 
that of a common citisenship, with a right to travd a n# 
settle freely in any part of the domain, but this h by. ho 
me^ teue of the British Empire. Not only are Brftijtth 
subjects of oriental races practically excluded 
Dcxninioos* but even residents of England gubjb ct ; iii 
Canada to»immigration laws which do not; app9|y ...fo hcv;?' 

native^ born. . . 

? koiosidadgfr.^ ttteidiidils 
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fimpire. The status acxKnrded in the Report of the Inter* 
lihperial Relations Committee^ • seems to allay feeUn^ for 
the present. Prof. Lowdl says that the conflict between 
Great Britain and her Dominions cannot proceed far enough. 
The latter*s aims are for the most part centered in their 
problems at Ipme or with their immediate neighbours, while 
Great Britain being an world power, ^e **thinks more 
about quiet tnd co-operation throughout its vast fidd of* 
' contacts than of its precise rdation to far-away Dominions.*' 

Prof. Keith thus opines about the future of the British 
Commonwealth: "The extraordinarily loose framework of 
the British Commonwealth is held together by two out¬ 
standing bonds ,—common allegiance and community of 
political ideals. It is an adventure full of fascination. 
What the outcome would eventually be there Is no way of 
predicting." 


THE IRISH FREE STATE. 


TBb 1921 Treaty of Peace and Goodwill. Before 
the Irish Home Rule Act could be passed, the Great War 
broke out. The extreme section, the Sinn Feinners, did 
QQt, however, want this modified form of self-government 
and in 1916 in the expectation of an immediate German help 
the Easter Rebellion broke out in Dublin. It was, however, 
put down, but the Irish Republic it proclaimed would not 
go out of existence at least in spirit. When all repressive 
measures failed, in 1921 a treaty was agreed to whici was 
ultimately ratified by the Dafl Erieann, the Parliament, of 
vj^e.Jniih R^ublic, and 1 ^ the. British Parlianmt. Tlte 
^b^eltution was framed by the Iri^ leaders. 

' \ ' ' ' e ‘ 


4, . The Ifish constitution declares that the Irish Frhe State 
is a cQrequal memher ;ef the BriM Ghnmioaweadth hf 
\ llte-Kibg^k-rj^pveseiited 1^. 
^g&Mture>:cein^^ ol'tuto hoiisef,—«'CSSimiiM'el'' 
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Pestles aad a Senate, A' eombSnatioo of eaHn$t 
sibiUty witb permanence of tenure and the apedal-naetlH^. 
of selecting members of the upper legislative chaOikSf 
notable features of the Irish Constitution. 


Recently, a new Irish constitution is on the anvil wbldi 
proposes to abolish the post of the Govemor-Genmt* ai^^ 
to substitute it by a President and to do away widi. th0^' 
Senate. 

, fA 


EGYPTIAN GOVERNMENT. . : 

* f 

' t ■. ' 

Another plague spot of the Empire was Egypt* Britain, 
wants to retain her supremacy over Egypt because itia}' 
Suez Canal. * The extremist element in Egypt still ooptrda'" 
public opinion. The constitution which was conferred, on 
her in 1923 had to be suspended. A friendly relation has ^ 
however been established by the Anglo-Egyptian treaty of 
1936 which has recognized the territorial sovereignty of': 
Egypt. 


V..A*' 




THE GOVERNMENT OF FRANCE 

# 

* CHAPTER I. 

m 

A History the Constitution. 

I.; A Study of ConatitutioniM History. 

A short history. 

The constitution of France cannot be clearly 
understood without some knowledge of the historical 
events which have brought about in turns the various 
forms of constitutions culminating finally in the prig^sent 
one, the Third Republic, which was created in 1870 . 

Early history : Duchy of **France** •trivitig to bocome a Kingdom. 

With the break up of the Empire of Charlemagne the feudal 
system became the dominant feature of the government of Ftance. 
The kingdom was divided into a number of great feudal basonies, the 
Dudiy of France (centering on Paris), Normandy, Batg^dy, 
Brittany, Flanders, Anjou, and others. The chief of them was tite 

* Duchy of **France” situated round about Paris and ruled by .the 
Capetian family. '*The early history of France is the history of a 
duchy striving to become a kingdom.** 

Policy of Consolidation : the States-GeneraL / 

The Capetian Kings set themselves to the task^pf unifying the 

* kingdoms, and establiriiing a government for the whole nation. 

Unification engendered c(Hiquest and expansion. Feudal indapendende 
was also curbed. Philip the F^r ( 12 ^ 1314 ) fo^lwed a ptiicy of 
greater cenf/alization o$ power and called for^the first ti^ the 
States*General, a House of Commons, with which he united himself to 
disregard the authority oi fire Pope. In ,ihe Statet*Geneial was born 
the future **peotde” o| Franpa «■ • . 

Ahs^wlemonayaby ^'^**^bllihadhy ChavtisVli. 

Once the who '^ioduired some portion .of tho Frei^l 

addl were driw tmt of tlie coiisc^datioii of the t^tb^^^f 

/FMbcc^' beeame ahnost ufidtf the strong King Chatlee 



2 


MODERN .CONSTITUTION'S 


I 

<1422-61) whose ragn firmly established the absolute monarchy, 
and freed the king from all outside control and reduced the national 
le^slature,-^“the States-deneral/' to almost a form. 

The Bourbone: centralisation of power completed. 

Ridilieu under Louis XIII did mudi to strengths the power 
of the king and Louis XIV made his government essentially personal. 
AU institutions which were likely to weaken the central power were 
destroyed, the States-general exercised no authority and the judicial 
department abdicated its function. In the pro^dnces, Intendants were 
appointed to represent Hhe king and act freely with absoliite power 
on his bdialf. All men of rank and influence were attached to the , 
king and merged in him. Local government was strangled. But this 
abscdutism was practised under the guise of benevolent paternalism. 
The indolent despots, however, had very little power and still more 
very little leisure to redress any grievance of the people. 

The Revolution : it destroyed but could not rebuild. 

Then came the great unheaval of the Revolution and the 
estabUdiritent of the First Republic. It proclaimed the absolute 
sovereignty of the people. Ineffectual attempts to organise popular 
government and the difficulties which arose from ignorance and 
inefficiency resulted in ‘'Confusion, Committees, the Terror, and 
Napoleon.'* A new conception was given but the revolutionary 
audiorities could not devise a new frame of administration. It was 
left to Napoleon to reconstruct. 

Nap<dcon simply reorganised despotism. 

“For the ccHivention and assembly, as representative of the 
Nation’s sovereignty, he substituted himself; and ultimately made 
centralizatioa scientifically complete.” Thus the republic whidi was 
established by the Revolution degenerated into an Empire and 
Napoleon became as despotic as an old Bourbon king. 

Monardiies and Ropublics alternated.,. 

Later pn Napolecm’s enforced retirement to Elba ledrto the res¬ 
toration of the .old line under Louis XVIII. But Napoleon’s dramatic 
return led to hundred days of excitement. Later, his incarceration led 
to the iie4foration*of monardiy. 

^piatii^ X, the successor of Louis i^III was not a particulaily 
ca^Ie man and so by the I^vdutioh 1830 h^ sms dethroned and 
l^^Ss Philippe waa set iq>in nis place; But this Orleaidst Monardiy 
lost idl hold upon the affectione arid reapect of the. people aM 
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consequently it was not l(»g before ooUditions became brigl^ fbr' 
miother upheaval. 

In 1848 another revolution burst forth. Louis Nfqtoletxt,^ tfii 
nqjhew of the great Napoleon Bonaparate, was raised in the aamt. 
year to the position of Prudent. In 1851 trusting on the rotation dt- 
•of his unde and perhaps on the natural liking the French peo|de had 
for one who might lead them to glory, he raised himself by a Coup d* 
ctat to the portion and dignity of Emperor Napdeon Ill. He con- 
^dered that he could maintain his strength and the strength of the 
Empire in the- best way by means pf military glcay. It was to a 
large extent from this notion that France b^me involved in the 
Crimean War. ' , 

Franco-Pntttian War : the Hurd Republic. 

Then in 1869, Napoleon picked a quarrel with Prussia, vdiich 
brought on the Franco-Prussian War. The crushing defrat of France 
■at Sedan in 1870 and the capture of the Emperor lumself broudit. 
about the complete downfall of the Imperial Government and the 
leaders of the people in Paris prodamed the Third Republic^ 

The Characteristic of the Old Regime. 

The characteristic of the old regime was want of liberty, equ^dity 
■and fraternity. 

Liberty there was none. Louis XIV boasted that *7 am the 
Mate” and combined in himself the legislative, executive and judicial 
functions. 

Equality there was none. The clergy who enjoyed constderabie 
amount of prc^rty did not pay any tax; and while ^e nobility paid 
a nominal rate, the whole burden of taxation was drifted on the- 
masses. 

Fraternity was absent. National solidarity was uifdermined. The 
provinces lived separate. Special privileges were enjc^ed by the 
dergy and nobility. 

The catchword of the Revolution (1789) was Liberty, Equeiity 
and Fratem&y. The diurdi was disestablished, the nobility, as an 
Institution was abolished and the king and the queen were guillotined. 

, |L A crop of Cofiatitutions (1 789-1875). ^ 
The lllh CoBstitutioB siviee 1780 epeieles tchdeg* . , 
France to-day U gpyem^ under her eleventh ieotm- 
itftution since the faU i6f the Bastille, ^^ceptlng 
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all of them were in actual operation for very brief periods 
and none but the present ran a tenure of life extending^ 
over more than twenty years. 

Revolutionary Constitutions : tho Rrst Republic. 

The first constitution was a Declaration of the Rights oi Man. 
and of the Citizen (promulgated by the Assembly of 1789). 

The ccmstitution of 1791 was a «ngle legislative diamber, a 
responsible‘hxeputive and a constitutional monarch. 

In 1793 a new constitution ^which abolished monarchy and was 
ultrarrepublican in its nature was adopted. But it was never put 
into (^ration. 

In 1795 a republican form of constituticm was adopted whidi 
established a bicameral ssrstem of legislature, and a plural executive- 
consisting of a Directory of five members. 

Napoleonic Constitutions : the First Empire. 

In 1799 the Directory was replaced by the Consulate with Bonaparte 
as first Consul He got the constitution of the Directory so dianged. 
that it greatly undermined the power of the legislature and exalted the- 
executive. In 1802 Bonaparte made himself consul for life; in 1804 
proclaimed himself to be the emperor. NapoUon employed himself 
to reconstruction. But it was directed to the centralization of more 
power in his hands. He made himself absolute. But his contribution 
to Flrance as a statesman was no less transcending than the military 
glory ^ich he achieved for his country. Military reverses led to the 
foil oi Napoleon. He was exiled to St. Helena and the Bourbon, 
dynasty was restored. 

The CoiMtitutionel Charter. 

Louis XVIIIt a * brother of the King Louis XVT, was: 
placed (Ml the throne on the understanding that he wouldl 
upludd the English system ofv constitutional monarchy ia 
France.' A constitution known as . the constitutional 

charter was diisited on the model of the Engli^ constituticm. But 
the ^li^ system did not tdke root and the Bourbons could "Isjorfr 
nothing ^ forget nothing/* Louis^ brother Charles X who succeeded 
hSg peater mistakk Rnd fell oat with the legislate pre-. 

Jtevofutk^ of 1830 . 

: - ^tds of the House of Orleans, sm plwed m the tktone. 

did hot impiim nkudi. The reforms that were introdiic^d^ 
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Sn 1830^1 were not found sufiident. The prindple d inibiliti^dd 
reqionaibllity could not function well because of the multijdidity' of 
parties^ and the constitutional monarchy sometimes began to abase 
its power. The result was the Revolution of 1848 and the abdilion. 
of monarchy. ' r'l 

The Second Republic. 

The Constitution of 1848 declared the Republic to be 
perpetwd and the people to be sovereign, lliis tinK tita 
constitution was moddled more after America than after England 
whidi experiment was found to have failed during the inreviotb 
regime. But a single chamber legislature was introdured The 
President^ who was to be elected for four years by direct election, was 
vested with large amount of executive power and a mai^ood suffrage 
was introduced. But it was doubtful whether the const|tof>on made 
any provision for a parliamentary system of government. 

The Assembly election returned in 1849 candidates .two*thii;ds of 
whom were thoroughgoing mcmardiists. The country elScted- Louis 
Napoleon, a nediew of the great Bcxiaparte, as the President In the 
next year tlie Assembly was dissolved and the President was autho¬ 
rized to revise the constitution. The opportunity was utilized. He 
deciared one fine morning that his term of office has been extended to 
ten years. When the pecq>le ytere reconciled to the idea, the veil 
was thrown off and he offered himself for the dhce of the empodr. 
A carefully manipulated plebiscite sanctioned the move by an over- 
wiielming majority. 

The Second Empire. 

Louis came to the throne as Napoleon III. He re¬ 
mained on the throne for dghteen years. On him was vested 
extentive powers, both executive and le^^tive. Mimsters were 
made re^xmsible to him. The two-chambered system whs introduced, 
hut they were not co-ordinate iiv power. The upper house posses^ 
greater powers than ^e lower, which represented the people. For a 
■decade things' went on smoothy but gnulually oigx>sitioa began to 
grow against an undemocratic-system bf'govemn^t ‘Nap<deon III 
attempted to direct; ^tention of the pecqde from dpiiie|ti^ to for^m 
politics add entened into a number oi fcnt^ 
tdations. This pdficy ultimately brought him iii'ooAffirt witif FtMd' 
and hia great deieat and captore hi 1870 at ,Sedgn did coat- 
iittoUt ■’ . 
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The Hurd Republic* 

The defeat of the Eiqperor led to the estaUiahinent 
of a Pirovisioaa] government in France in 1870. In the nest 
year a national assembly was convened at Bordeaux to deal with, 
the terms of peace dictated by the victorious Prussians. 

After the peace the National Assembly was found to be composed 
of a majority of monarchists. The republic was threatened. But the: 
relieving future was that the monardiists were divided among: 
themselves, some were for the Bonapartists, some for the House of 
Orleans, and others for the Bourbcms. The real preference of the 
country was no doubt for something republican. 

III. The Nature of the present Constitution. 

A simple, semi-flexible^ partly written constitution. 

Nature op the Constitution. Speaking of the 
constitution of the present government in France—the Third 
Republic. Woodrow Wilson remarks that the Assembly 
which created the constitution “gave the new government as- 
simple and rudimentary a frame as possible leaving almost 
every detail and even some of the main arrangements of its 
administration to be settled by ordinary legislation and it 
took care to make the constitutional change as easy and 
informal a matter as might be without risking immediate 
instability.” 

As framed in 1875 the French constitution is not 
a ^ngle complete wriften document like that of America, nor 
an imwritten constitution like that of England with a number 
of constitutional documents or/ragments of the constitution.. 

Further, it was not framed by a constituent assembly 
bui by an ordinary legislature which wa8 not even entrusted 
foritihlly with the task of making Ofdinaiy laws. It i$ 
IKhabbily drafted and even on. matters .concerning the 
^soyjN^gUty of the state Jt is silent. In respect of many 
Aspects of . governmental organization and: ptactice 
it is mute^,^ The instrunient lays down tmly eeitt^ bfbdd 
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tines of organization; the rest it leaves to statute, ordinan^ 
custom, precedent and growth. ■' / , ' . 

**The constitution of 1875," says Prof. Munro, "differed fradi.lill 
its predecessors in that nobody was proud of it, nobody was 
to be its god-father, nobody thought it would live^ nobody regard^ 
it as anything but a makeshift." 


. The distinction made between organic and constitutional 
laws makes the constitution partly flexible and partly rigid. 
Organic laws can be changed by the ordinary legislature just 
as in the flexible constitution of Great Britain, but the 
constitutional laws require to be amended by the joint sitting 
of both Houses of the legislature, known as the National 
Assembly. But the rigidity does not run to the same extent 
as in the constitution of the United States where the pro¬ 
cesses of constitutional amendments are very roundabout 
and difficult. 


The present ConsUtution: The Third Republic. 

By 1875 the work of the Assembly in framing the 
constitution was completed. 

Prof. Munro says that in 1875 the Assembly adopted a series, 
of three "constitutional laws.” They still form the constitution ol 
France —if three unorticulated taws can properly be cabled a constitu* 
tion. The Law of February 24,1875. deals with the Senate: Feb. 25, 
relates to the Presidentship, the Chaxhber of Deputies, and the 
ministry : July 16, explains the relations of the public authorities. 

A distinction has been drawn between two types of laws, 
—constitutional laws and organic laws. The former are 
those which could not be changed or ameiided by the ordi¬ 
nary processes of legislation.* 


* "Amendments may be proposed by the President the Repid>lic. 
or by either of the Qiambcro of I^rliament, by a majority 
of votes in each, the Senate and Chamber of^^N^pCtties deicdli' a; . 
revision of the constitutional laws necessary, the ^ chambera 
required to be convened in charact^ of m National Assemhtyv^aiii. 
ainendmentaare adop^ by^absohite majority ol this oompo^'bqd^.^; 
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They deal with the more general features of the structure aiM 
work of the constitution, such as, ( 0 ) the election and general powers 
of the Prudent, (2) the division of the legislature into two houses— 
the Senate and the Chamber of Deputies; (3) the functions of the 
two houses and their relation to eadi other; (4) the relation of the 
President to them; and (5) the general rules with regard to their 
assembling apd adjournment 

The of^nic laws are capable af change hy the ordi- 
nary process ^of the legislative body. The organic laws of 
1875 refer chiefly to questions of election, —such as, of 
deputies, senators, etc., and to questions of reorganisation, 
such as that of organization of the Senate, Public Powers, 
etc. 

Collectively, the above laws together constitute the 
Constitution of Prance. 

The Ciliaracteristics of the French Gsnstitution. 

(1) It is a republic. Its chief executive office is 
elective. 

(2) It has a unitary form of government. 

(3) It has a parliamentary or a responsible form of 
government. 

(4) The constitution is primarily a written one though 
the unwritten element is not negligible. 

(5) The constitution is flexible. 

(6) There is no supremacy of the Rule of Law and 
the system of droit administratiff obtains. 

‘Nalufw of lh« CeiMlitutioii* 

The constitution is the result a compromise between the 
monardusts and tfie Republicans, the former bdng in majority in the 
National Assembly. Ihe Rqwblicans insisted on a runninal diief 
eaecutive,—the I^^dent, vdiile the Mooardiista agreed on die 
peetat^- that id ocmp of a seven years' tenure th^ would be able to 
wMtb ldihj;a Crbi^ted head. The Monardiiata' had to submit to the 
RepUhlicm as wm divided amoug themsidves as to what parti- 
' Cular iogw .house to whlc9t> they weni allei^aoce, The 

. MMddditii agre^^to bouse—the Scnl^ as tbqr.em^. 
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to make itthe,future resenw of rhonardixcal atrength in the 

We have already seen that the constitu^on ia cnid^ aftthbyt 
incomplete and inexhauative. It makea a distinction between conatitti* 
tional and organic laws (Read, p. 9). 

It attempts to distinctly locate p(4itical sovereignty in tl» 
National Assembly. ^ ^ 


The National Assembly, x ^ 


The Sovereign body of France. 

The legal Sovereignty of France is vested in the 
National Assembly in the same way as the Soyereign 
power of Great Britain is located in the British Parliament. 
The joint sitting of the two Houses of the legislature, the 
Senate and -the Chamber of Deputies, is known as the 
National Assembly. It sits in the palace at Versailles and 
not at Paris like the ordinary legislature. The Constitution 
forbids the repeal of the Republican form of government, 
but the National Assembly has got unrestricted power and 
can change the constitution itself, not to speak of a mere 
provision in the Constitution. 

Functions of the National Assembly. 

It has two functions: (1) /f elects the President; and 
(2) reviews and amends the Constitution, 

A revision or amendment of the constitution takes 
place when both the houses separately agree on points of 
revision by a majority of votes. The National Assembly is 
convened and amendments are adopted by an absolute 
majority of votes. .An absolftte majority is also^required for 
the election of the President. 



CHAPTER II. 

The Executive : Nominal. 

The President 

His impotence. 

The English King reigns but does not govern. The 
American President governs but does not reign. The French 
President neither governs nor reigns. It is said that the 
French- presidency is “an office with the sole virtue of 
impotence." “He is a constitutional King for seven years.**" 
“He is the prisoner of the Ministry and of Parliament.**' 
But it is undeniable that it is an office which is much coveted. 
The President is the first citizen of the republic and he is 
the head of the executive. 

His election. 

He is elected for seven years by the National Assembly. 
There is no legal bar against his re-election. He must not 
be a member of any of the royal family of France. He 
selects his ministers from within or outside the chambers. 

As the President has very little real power, the National Assenably 
generally chooses an elderly ^er politician with a retiring disposition 
to serve as an omameat and a social figure-head and to' lend dignity 
to the office. He is generally found to be an accommodating man. 
So Clemenceau once stated that fog the presidentship ‘I vote for the 
most ^pid.' » 

Hit powers and functions. 

(1) The Executive functions; —^He is the Com- 
.nUmder-in-Chief of the armed forces on land, at sea, end 
in^^e air. He can conclude treaties with foreign powers 
questions which the territory of France or. < that of 
tny. of her colonies mdst be submitted to the legislature* 
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Really speaking, the President's influence on foreign' 
can only be exercised in an indirect and unofficial way, Kt 
cannot declare war without the previous assent of the twa 
chambers. 

f 

, He makes all appointments to military and civil posta 
and has also the right of removing public officers. 

He issues ordinances, decrees and administrative 
instructions.' 

(2) The Legislative punctions: —^He promulgates, 
the laws of both the Houses of legislature and ensures their 
execution. 

The President can initiate legislative proposals but only 
on the advice of his ministers. He has no veto on legislation^ 
but can send a measure back to the Houses for reconsidera- 
tion. But this right of a suspensive veto has never been, 
exercised. He summons the Houses for annual sessions and 
prorogues them after their work is done. Both the things, 
he does bn the advice of his ministers. 

He can adjourn the chambers at any time, though not 
for a period exceeding a month, nor can he adjourn the 
Houses twice within the same session. 

He can close the sessions of the Houses after they have 
sat for five months. He can at will close an extra session. 
He can dissolve the Chamber of Deputies with the cmisent of 
the Senate. He must order new elections within two.months 
after dissolution and must convene the House within ten. 
days aft^r the election. 

(3) The Judicial punctions: —He has the right of 

pardon. He promulgates the laws of both houses of the . 
legislature and ensures their execution. ^ 

French laws are not always exl^nstive or condusi^ a' 
in their import fuid leave m^ch to the executive to 
'interpret and fulfil. / ''' 
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Mt privileges and ludiilities. 

Every act of the President, except his resignation letter, 
requires to be countersigned by a minister. He is responsible 
only in the case of high treason and may be impeached by 
the Chamber of Deputies before the Senate. The Senate 
•can pass any sentence upon him. He cannot be impeached 
for other high crimes and misdemeanours like the American 
President. He is exempt from the jurisdiction of ordinary 
•courts. He gets a remuneration of one million and two 
hundred thousand francs. 


Impotence and strength of the French President. 

His impotence has arisen out of two clauses of the 
•constitution of 1875: —(1) Every act of the President 
should be countersigned by a minister, (2) the ministers 
45 hall be collectively responsible to legislature for the policy 
•of the government and individually for their personal acts. 
They are in no way responsible to the President. 

Further, as he is not a hereditary monarch no sanctity 
is attached to his position. On paper, however, he is found 
to possess formidable powers. 

His strength, however, varies with the personal 
•equation. There having been multiplicity of parties in 
France, all ministries are coalition ministries and they had 
to be formed after protracted and delicate negotiations. 
The President being a seasoned diplomat, his services are 
oftentimes requisitioned by one or the other party and it is 
his personality and influence wl^ich' decides as to how much 
power be should wield in the election of the prime minister 


and his colleagues. 

'Again, lie presides over the Council of Ministers and as 
.partakes in discussions relating to the general policy 


of vstrious departments. Hei^ also he finds ample scope 
iir^idttdicing the ^eiieral policy of the government.. 



CHAPTER III. 
Ths Legislature. 


L The Composition of the Legislature* 

The French legislature in its broadest sense is com* 
posed of three elements:— 

1. The Chamber of Deputies. 2. The Senate. 3. The . 
National Assembly. 

The ordinary legislature is composed of two houses^ 
the Chamber of Deputies which is the lower house, and the- 
Senate which is the upper. 


1. The Chamber of Deputies. 


It is the lower house of the legislature. The constitution: 
does not deal with the details of the organization of ^s- 
House of the representatives of the people. It .^as been, 
left to ordinary legislation, i.e., to organic laws as opposed 
to constitutional laws, to frame its structure, r^gu^te its 
methods of election, etc. In short; the makers of the Cons¬ 
titution favoured the idea of enhancing the flexibility of US' 
organisation. 

The Deputies number 584 in all. Of these 10 are to be* 
elected by all the French Colonies, 10 by Algeria, 26 by 
Alsace-Lorraine and 538 b}/^ France. 


The Deputies are to be elected for a term of four yearsr’ 
by universal manhood suffrage and secret ballQt. ,A voteri 
is to be of twenty-one years of age and should nOt be ite; 


active miliary or naval services or s^ui^ ^I^bOur 
such disqualification as crime, bankrui^, ^etc. * 

Co^TiTiJEKCWs .A-£)e|iuty ,iftji^V^i 
sA iwt Eicctcrfal 
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1919, the old system of single-member constituency (scrutin 
d*arrondissement) was abolished. The Act introduced a 
“half-caste proportional system.” The department formed 
the electoral district. But the innovation proved unpopular 
and the old system of Scrutin d* arrondissement or election 
hy single-member districts has again been restored. A candi- 
date can offer^himself for election from any constituency but 
not from more than one. 

The President orders an election within two months of the 
expiration of the life of the Qiamber, and fixes the date usually 
on a Sundays A seoxid election takes place if half the registered 
voters of a constituency fails to register their votes in the polls. The 
fact of official pressure being put upon the voters still constitutes 
a scandal in Frendi elections. 

Two Sessions. The Chamber has got two sessions 
. extending over nine months of the year. It meets on a date 
fixed by the Constitution and not on the requisition of the 
ministry as in England. 

The President's tower over the House. The President, 
we have seen, can adjourn the Chamber for one month at a 
time but not more than twice during the same session. He 
' •can also prorogue or end its sessions if it has already sat for 
five months. With the consent of the Senate, he can also 
dissolve it. But this right has not been exercised for over 
half a century. » 

His Majesty—the Deputy. The Deputies are paid very 
poorly, just half of what an Ameriw congressman gets. He 
•can, howeva*, travel free on all railways. And he has got wide 
patronage. Whenever any ill hai^Mis to any one of his constituent 
from the failure in an -examination of a voter’s son to the loss of a 
law sut Jt^is' approached for redress and relief. The Deputy in hit 
the Minister concerned and the latter must yield in 
ensure-die vote of,the Deputy in the next critical divisKni 
Cbanfber. Munro si^ that the Deputy is ihe pivotal figure 
^^Ijpnt^sgiozary Government. ’Tie is looked upon as the real 
of Frimon*' saj^ Siegfried^ "hy the mfilsiMis of nobody'airiio 
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make up the Frendi nation." President and Ministers inasr he titt.. 
Oovenunent of France, but tHe Deputy is the pec^Ie of'Fnince 

Its strsncth. Undoubtedly the lower house is more 
powerful than the upper, and is gaining more and more m 
strength every day. It alone can originate money bills and 
as regards other bills enjoys equal powers with the Senate. 
It can at any moment drive the ministry out of office 
through the instrumentality of Interpellations/ It can' 
impeach the President before the Senate. The Senate, how¬ 
ever, rejected in 1932 the female enfranchisement bill passed 
by it. 

2. The Senate. 

Composition op the Senate. The French Senate* is 
composed of 314 elective members (14 members were added 
in 1919 to represent Alsace Lorraine), elected for 9 years 
from citizens at least 40 years old and enjoying full civil 
and political rights, one-third of whom is to retire every 
three years. Senators are elected to represent the 89 de¬ 
partments of France, three of Algeria and the various 
French Colonies. 

Indirect dection of the Senate by electoral colleges. 

The election of the Senators is not direct but is made by means of 
electoral colleges of eadi department composed of die following 
elements:—(1) Delegates chosen by municipd coundl of each com¬ 
mune: (2) the members of the Chamber of Deputies who represent 
the department: (3) the members of the general council of the 
Department, and (4) the members of the‘ various arrondissement 
•councils within the Depa rtment. ^ Prof. M unro says that "as there 

* In the ^Constituent Assembly of 1875 ^idi created the consti¬ 
tution, the Republiquis were in a minority while the monardiistf’ 
were in a majority. Though the former did not like' the second 
Chamber they had to concede to it as a matter of Compipidse, whyo.. 
the latter who were eager for establiffibig ^ a oemaideteu- 

a sec^d Chamber as a second b^ check on ubnatikted democnie^ . ; 

a good devke to establi^' iponttchy at the'^ least oppprU^> 
momeiit. 
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are more than 36,000 communes in France thdr delegat^ iar out* 
number all the other members of ±e electoral oolh^es and can always 
control the. election of Senators.'* It is for this reason that the 
Senate has been catted by Gambetta, **the great caunett of the com¬ 
munes,** 


3. The National Assembly. 

We have already discussed in page 9 about the 
National Assembly. 

11. Powers of the two Houses. 

In theory co-ordinate. 

Theoretically the two Chambers possess co-ordinate 
pgtoers in the initiation, the enactment and the amending of 
laws, except that money bills must originate in the Chamber 
of Deputies. 

The intention of the framers of the constitution was^ 
however, to make the upper house more powerful. The 
constitution made the ministers responsible to both the 
Chambers, endowed the Senate with the power of initiating 
aU bills except the money bills and empowered it to serve 
as the House of impeachment, and clothed it with the right 
of assenting to the President when the latter was inclined to^ 

order the dissolution of the lower chamber. 

, ^ 

In practice the Senate is inferior in power. 

. But in practice the Senate is neither co-equal with the 
Chamber of Deputies, nor greater in power than the lattbr. 
It is greatly inferior. The inferiority of the uppdr 
chwber has become traditional everywhere. MoreQver^ 
^ house represents the people better and has assumi^ 
of the hiiaiice,-Hfbe budget, and the. control of 
ry, *^he waiting pf the constitution affoHls noh 
the fdcis of govehm^I* 
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Sp«eiat lpr«rog«tive» of the Souito. 

The special prerdgatives of the Senate consist in 

(a) To serve as a High Court of Justice for imp^chn 
tnent and trial of the President, or to take cognizance of 
d^'ssaults on the security of the state by any person, the ' 
indictment being preferred' by the Chamber of Deputies in. 
•cases of impeachment of the President or the MinisterSt^ 
and by. the ministiy in cases of assaults upon the security 
•of the state by any person. A bare majority is sufficient 
to condemn a delinquent. In America a two-thirds majo^ 
rity is required. 

• (b) To consent to a dissolution of the Chamber of 

Deputies. Prof. Munro says that it is a unique function 
■of an .upper chamber. “In Great Britain the House of 
Commons may be dissolved at any time by the Crown on the 
advice of the Cabinet; in the United States the House of 
■Representatives may not be dissolved by anyone under any 
•circumstances. But the French constitution expressly 
stipulates that the President may dissolve the Chamber if 
the Senate concurs.” The step has been resorted to, 
liowever, only once in the last fifty years. 

Senate's disability as to Money Bills. 

Corresponding to the prerogative, the Senate like alt 
upper chambers has got a disability too. It is with money 
bills. Though the constitution provides that only mon^ 
■bills should originate in the lower house, by usage the. 
Senate hds lost ^11 power of amendment and rejection of 
money bill# like the British House of Lords. In Ame^ca, 
■however, just the reverse has happened. The institution 
Intended to make the lower house supreme in case of money 
■bills, but the Senate to-day can mutilate a mbrwy bill an^^ 
isttbstitute practically a new measure of it 9 r>^wtt. 

SpiPfiCo sttornsns powor $ii |i|*iitdiirict wny. 

. V liliJTBOns ^ far as other 
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are concerned the power of the Senate ‘ is cO-equal with the 
Chamber of Deputies. It can throttle a measure repugnant 
io it Senators are seasoned diplomats. Instead of comings 
into direct conflict with the lower chamber, they send, 
measures which they do not approve, to the committees, and. 
once when they are there they are generally forgotten.. 
The Senate is very averse to new taxation, specially whew 
they are directed against the 'rich. It has shown “undis¬ 
guised antagonism to systems of taxation with democratic 
tendencies.” It is against State Socialism. 

An ideal Second Chamber. • 

The Senate ^‘approaches the ideal of what a second' 
chamber ought to he.” Undoubtedly, it is a powerful re¬ 
vising second chamber, organi':ed not merely on the principle- 
of proportional representation. It effectively checks hasty 
legislation and neutralises the defects that arise out of a. 
lack of strong party oi^anization. It, again, serves as a. 
great redeeming feature against the corruptions and weak¬ 
nesses of the lower hou.se. Without it the French legis¬ 
lature might have stood discredited. 

Lord Bryce thus spoke of the Senate:—^'*No other legislative* 
body haa in modem times maintained a higher standard of ability 
and integrity. Because of its high-caliber membership, its reasonably 
democratic structure, its sense of official dignity, its orderly methods, 
and its insistence upcm^full discussion, the French Senate is often 
commented as a model of what a second Chamber ought to be."^ 
The Senate is the organ of the govwning class. The average age of 
the Sena^ is between 63 and 66. So they are men* of age and 
eaperience and of conservative temperament. 

Proposals for Reform. Yet the Frendi peopleware not wholly 
SR&fied .with their Senate, for the very long tenure of life of tl^ 
Kouse and the system of indirect Section. There were proposals- 


lor its, refonn but as no agreement has ever bem reached about the* 
of lefonns'mtf'iM reqhired'fihr nfotBL 

"habti of scpmsky voices assailing It; the Senate goeaplMi^ 
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Senate^* eontrol «diiiiiii«tratioia. > 

“Thougfh the mimstxy has resigned only on three occs* 
sions on an adverse vote of the Senate, yet there ti the. 
possibility that the obstruction of the Senate as witnessed 
in 1896, 1913, 1930 and 1937 may so discredit or disgust s 
government as to precipitate its fall.” 


III. The Ministry: the real ExecutiTe. 


The Chief Executive in tutelage. 

We have already seen that the President of France is 
a nominal executive. He neither reigns nor governs. The 
constitution by fixing the responsibility on the ministei^ has 
made him powerless. 

The constitutional law of feb: .25, 1875 provides i--* 
(a) Every Act of the President of the Republic shall be 
• countersigned by a.minister, 

(b) The ministers shall be collectively responsible J0 
the chambers for the general policy of the govemmei^tit sad 
individually for their personal acts. 

So it follows that the French President like the English 
King, can do no wrong. His official acts are the acts of his 
ministers who alone are responsible for them. He is elected 
by the party that is in majority in both the chambers. The 
party leaders become ministers and it is natural that the 
■ party to which he owes his honour and office should keep 
him in tutelage. • 


Appointment of the Prime Minitter. 

■ Unlike in England, it is somewhat a delicate question 
in France. The system of multiplicity of pai^es obtains; 
There is no recognized party leader who^^ commatuf 4 - 


majority. ■ A bloe of parties forms a majority, but whoinr. 

President'is. to appoint? he consults the.Ftl^r^>; 

. of both'the Chatab^ esqiected to be 
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with the drifts .of events in the chambers, and thra uses 
his discretion without favour or patronage as he is assumed 
to be completely a neutral in politics. 

Other Minitters. 

The in-coming prime minister is appointed by the presi¬ 
dential decree with the countersignature of the retiring 
prime minister. The other ministers are appointed with 
the countersignature of the new prime minister. With a 
vote of confidence of the chamber, the ministry assumes 
office. The ministerial portfolios are formally created by 
the executive decree of the President. The number of 
ministers varies between fourteen and fifteen. A minister 
may or. may not he a member of the legislature, but still 
they are privileged to attend the sessions of both chambers 
and to take part in the debate. The ministers draw a uni¬ 
form rate of salary fixed at 60,000 francs with free official 
quarters. 

Cbimcil and Cabinet of Ministers. 

Collectively the ministers possess two kinds of func¬ 
tions which are’ essentially different. They compose a 
^‘cabinet of ministers” and also a ^council of ministers.” 
Though they perform two distinct functions they have got 
the same personnel, the difference being that as a 
council of ministm we find the President to preside 
over it, while as a Cabinet of ministers, it is the .Prime 
Minister who presides while «the President keeps himself 
away. ' • 

Cabinet of Ministers. As a Cabinet, the ministers 
fpnfi' a politicarbody and is legally (unlike in England) 
^responsible to the legislature. Alike in Great Britain, the 
cabinet ministers in France are not recognised by law. AS 
^in^ ministers they yormulole the fundamental^ policies 
'i^'the government md tepresent it in the chamber^ " 
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hold office so long as they can command the conddetii^ of 
the chambers, specially of the Xower House. 

Council of Ministers. As a "Council of Mhiisters/' 
the ministers are deemed to be the nominees of the Piesi- 
dent.^ He presides over the Council. As Coixncil of 
Ministers, the ministers exercise "general'supervision over 
the administration of the laws to the end that there may 
be efficiency and unity in the affairs of the state.” 

Points of difference. The Council of Ministers is 
an administrative body. Each member of the council is to 
direct one of the great administrative departments dnd each 
is responsible to the chambers for his acts. As a Council 
of Ministers they are recognized by law while as cabinet 
ministers they are not so recognized. "In the event of the 
death of the President, his incapacitation, or resignation, 
the Council is authorized to act as head of the State until 
the National Assembly shall have chosen a successor.” 

Both a servant and a master. Thus we see that 
as Council of Ministers, it is the servant of the President, 
As a Cabinet of Ministers, it is his master. Every decree 
of the President must be countersigned by the minister 
whose department it affects. When any act of the Presi¬ 
dent involves the spending of public money, the sanction of 
the chambers is required and through them of the ministers. 
His own salary is to be voted with the budget by the 
Chambers on the initiative of the finance minister. Thus 
. the ministers lord over hin^. 

( All patronage of the President are also under the 
control of the Ministers. Unless they countersign, no 
public appointment is complete and valid. 

, ^ ^ \ 

* Woodrow Wilson says that "die miniaftera are 
appointees; but he must ivppiht ministen wlio are in 
‘ Rdth the majority in and diey are RspeniMi^V^^ 

IShiifnhtM atohe 
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IV* Ministerial Responsibility in France. 

Does IT MPAN Responsibility to both the Houses? 
The Constitution states that ministers are responsible 
the chambers” Here responsibility is interpreted to mean 
that the ministers should reply to interpellation in both the 
Chambers. But this does not imply that the ministers are 
under oblij^ation to resign when an adverse vote foUpws in 
the Senate (the upper house) in reply to an interpellation. 
Had it been so then the problem of ministerial responsibility 
would have been absolutely unworkable.. The Houses are 
elected at different periods of time by different sets of people 
holding heterogenous political ideas. Under such circum¬ 
stances, a resignation or a loss of majority in either of the 
Houses is a very preposterous test of responsibility. 

Moreover, the question has not yet been definitely 
settled. Some ministries have resigned on the occasion of 
the Senate passing a vote of no confidence against them, 
while others have not. So by ministerial responsibility in 
Prance we understand that the Ministers are to resign when 
they lose the confidence of the Chamber of Deputies. Only 
in exceptional cases the responsibility to the Senate is, 
recognised. 

Is responsibility, collective or individual.^ The 
constitution states that ministerial responsibility * is both 
^collective and indnddual,” But if it be “individual” then 
how in the same breath can it be “collective.” So it is 
interpreted that the terms “collective and individital” import 
merely individwd responsibility. But in England it is other¬ 
wise. There it is a case of each for all and all for each. 

‘ * But it would be preposterous to understand that in case 
adverse vote all the ministers are not to resigij. The 

that it may jbappfn is that a minister of the outgoing 
^ may be .a member , of the next ^^cw cabinet M 
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* 

oftentimes happens in France that a new ministiy eontaii^ 
a large number of ministers of the previous cabinet. 

V. Powers of the Executive: Ministers* 

The ministers who compose the real. executive in 
France possess substantial powers. Woodrow Wilscm 
remarks that “it must not be supposed, because the life of 
a ministry is short and its leadership in the houses uncertain, 
that it wholly lacks power while it lasts.” 

<(1) Executive powers. 

“The ministry inherits the traditional prerogatives of 
the French Executive, and they are very great. **The 
powers of the President are the powers of the ministers.** 
“The Pi^ident’s power to *diqx)se of the armed force* of the 
nation has been employed in such a way as almost to amount to a 
declaration of war in some of the aggressive colonial sdiemes into 
which French ministers have allowed themsdves to be drawn. There, 
goes with the executive the power of appointment too, an absolute 
power of removal from office, and all the vast official madiinery of 
a centralised state is under the hands of the ministers to use alnwit 
as they will.” —Woodrow Wilson, 

{2) Legislative powers. 

The French laws are not detailed and exhaustive, they, 
state the general principles only. The secondary act of 
legislation, i.e., the power to make regulations about details, 
has been left to the President who freely interprets the 
laws to meet particular occasions and circumstances and to 
cover cases which the legislature did not foresee and provide 
for. Through the President the ministers exercise the 
foregoing legislative power which in a considerable degr^ 
““free them from the trammels of statute.” 

i(3) Judicial powers. • • 

The legality of the.acts done by executive officei$ id, 
ihe dischaige of their duties are not subject to the decisls;^^ 
4i£ ordinary courts a§ in foglaad and America 
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subject to Administrative Courts, that is special tribunah 
formed of the heads of departments to whicb tihe offending 
officials concerned belongs. Naturally it follows that sucli 
courts or tribunals would afford the utmost latitude or dis¬ 
cretion to the officers concerned and interpret the law 
liberally in their favour. 

(4) The system of centralisatioii. 

The local government system in France does not enjoy 
any large measure of power because of the system of 
centralisation that obtains in France. 

VI. Ministerial instability in France. 

It is said that the parliamentary system has not taken 
root in France. The tenure of office of a ministry seldom 
averages more than eight months. In recent years it 
averaged only three months. In fifty-three years (1873- 
1925) there had been seventy-five different ministries in 
France while during the same period Great Britain had only 
twelve prime ihinisters. 

Causes of the ministerial instability. 

But the reasons are not far to seek. The multiplicity 
of parties, the modes of interpellation, the committee system 
and the intrinsic weakness of party discipline have all con-- 
tributed to the result, 

(1) The Multiple Farty System. 

Though France has adoptee} the English cabinet system 
of government, it is not so successful in France for several 
reasons^ the most important of which is the multiple party 
system. Until recently, the two party system prevailed in 
E^land and the party in majority used to accept Office 
and the party in minority cofistituted the Opposition. , In 
Frsmee^ however^ the parties which number about a doceu 
.and bold fundameoitally dffiFerent and conflii^ing vtews^ have. 
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to be groui>ed into two camps and so three or fo^r. biggEH^. 
parties have fb be coalesced together to fonh .a iiiajoidt)r' 
party. These combinations are naturally loose and, alter 
they have been formed through careful, anxious and deli<^e 
, negotiations they are often found to break down into>;' 
pieces on the first important question brought before the 
Chamber. The average life of the ministry seldom eX' 
ceeds a year. 

(2) The Interpellation. 

It is a formal question asked by any member of the 
Chamber to elicit information relating to any matter of the 
administration except the budget or any question the reply 
to which may not be conducive to the safety and tranquillity 
of the state. It differs from a question in this that a 
question can only be asked with the consent of a minister^ 
and all supplementary questions can only be asked by one 
who originally asked the question. When an interpellation' 
is accepted by a minister whose department it concerns, a 
time is fixed for reply and a debate thereon. . As interpella4 
tions are considered to be the most effective means of 
enforcing a continuous responsibility on the ministers: votes 
are taken after the reply is given and every fair and foul 
means are adopted by the opposition deputies to entrap 
and discredit the ministers by supplementary questions and 
speeches during the debate. As a result the ministers 
frequently find themselves to be defeated by no confidence 
votes., In England, ministries go out of ofiKce mostly 
through a, general election which is otherwise with France.. 
The tenure of a French ministry depends upon successful 
negotiations and coalitions and not on the verdict of thj^ 
nation. . ^ 

(3) IIm Conaimttee SysteBli 

DEPEcts op the Coi^mittee system. Formerly, 
tnonffi.m evtiy .eletfitn 
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by lot out of the entire membership of each house.- These 
bureaus on their part used to form a committee or commis¬ 
sion for each measure before the house by each electing one 
•or more members to form such committees. The result 
was that as the bureaus were elected by lot, they oftentimes 
were found to be packed by opposition members and the 
•committees formed by- them were naturally composed of 
members hostile to the ministry in office. So whenever a 
measure or a bill was sent to such committees, they muti¬ 
lated the bill so much sO' that the sponsors themselves 
could not recognize it and when it was presented to a house, 
both the adherents of the party and the opposition members 
together voted it down and the ministry had to resign. 

RiCC^nt improvement; Annuae Committees. Since 
1910 a considerable improvement has been introduced by 
making the committees in the Chamber of Deputies perma- 
nent.* They are elected every year and in the Chamber 
of Deputy they number twenty in all with a membership of 
forty-four each. Mach party group contributes to each 
4:ommittee or commission a number of members in propor¬ 
tion to its numerical strength in the Chamber. Each com¬ 
mittee is composed of forty-four members, excepting the 
“Finance Commitee, which is the most important and corn- 
prizes fifty-five members. The bureaus are elected as 
before but they have lost their power of electing committees. 
Under the new system the responsibility of the committees 
has increased and they exert,greater influence than the 
English Committees. • 


Each Committee has a President, a Vice-President, 
a Rapporteur and Secretaries. Members of the commitbe^ 
^vett special seats in the Houses and the President and 
die Rapporteur can intervene at. any time of the debate^ 

i - - —'_..... 

^The syste^ aras btnxhieed in the Senate te. kte as 192(h • 
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Hardly, any amendment can:be accepted: to a hill Without 
assent of the - commitee. As a committee are composed, 
of veteran politicians and ex-cabinet mixtisters,. it cast 
into shade the ministers and the chambers look to it for 
direction than from the ministry unlike, as it is the case in 
England. 

N.B. —Compare the French system of. Committees with 
the English and American systems. 

(4) The weaknesses of party discipline. 

In France the party discipline iS weak. During crisis 
party adherents are found to desert in scores to avoid the 
gust of unpopularity that attaches to a ministry. i 

_ I 

(5) The Cabinet cannot dissolve the Chamber. 

The ministerial instability is further accentuated by 
the fact that the cabinet cannot bring about the dissolution 
of the Chamber and cause a general election- to be held 
whenever it finds that the House no longer represente the 
people. The President can alone dissolve the Chamber with 
the consent of the Senate. But this device can seldom be 
resorted to and in case of a conflict with the Chambers, the 
ministry is to yield. “There is no way of calling the. 
Deputies to a sense of a trusteeship.” The ministry has no. 
weapon to vindicate the righteousness of its cause. The 
ministry is responsible to the Chamber and not to the nation.*. 

(6) Chamber interferes in administrative details. 

Unlike in England, where the details of administration 

is .left to, the heads of departments, and the Parliament 

controls only the general matters of policy, in France the 

Chamber interferes with the minutest details of the 

( 

administration. 

<7)r Responsibility to b^th the Houees* , 

Though the mjnist^ is responsible ixi practice to^ 
Chamber alone, ^theoitjiS^lly .and .sometimes even 
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the responsibility to the Senate has been enforced. Respon¬ 
sibility of a mimstry to both the Houses cannot but make 
ministerial instability highly pronounced. 

This frequent ministerial changes lead to dislocation 
of government business, retard all progressive work and 
reforms, leave unfulfilled political programmes and make 
the government unpopular in the eyes of the public. The 
defence that' “the mankind cannot be regenerated by 
enacting a few more laws” cannot support the frequent 
changes of ministries that obtain in France. 

France has so many parties because “French political 
parties have been deficient in cohesion, because French poe¬ 
tical history has lacked sequence.” Clericalism and Social¬ 
ism have greatly tended to disintegrate parties. The 
French temperament is also the most important cause. We 
have also stated presently the other causes. 


VIL English and the French Cabinet systems. 


They diffeip on the following points:— 

(1) In England the cabinet is unknown to the consti¬ 
tution but the French cabinet has been recognized by the 
constitution. 

(2) “In France, the law does not provide that ministers 
shall be members of either .house of the legislature though 
they actually are.” • 


(3) The French constitution provides that ministers 
shall be collectively and indivuttuiliy responsible .though in 
practice they act collectively. 

; (4) In England the prime minister depends on his 
pa^ who support him to the last, in France he has/to 
" ind upon a coalition and as > such the ministers can 
lir$ake hkn at any mqm^t. The tradition of ministerial 
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(5) The French ministers are theorc^icaUy^ res^iuihie^ 
to both the chambers, white in England they are itonc 
responsible to the House of Commons. 

(6) The ministxy is responsible ultimately to the people' 
in England, in France it is to the Chamber. 

(7) In England the executive duties of the ministers 
are important, while it is the parliamentary duties in France.^ 


VIIL Administrative Courts :* the Drpit 

Administratiff. 

l>roit Administratiff. 

We have seen that the executive officers of France are 
not subject* to the ordinaiy courts for acts done in the 
discharge of their official duties but are liable to be tried 
by administrative courts. Administrative courts find their 
justification upon the theory of separation of powers. The 
very same doctrine which advocates the independence of 
the judiciary from the executive in America, is also put 
forward to secure the independence of the executive from 
the judiciary in France. 


The Council of State. 

The highest administrative Court. "The highest 
of these administrative courts is the Council of State whidi, 
IS composed of the ministers, and of various high adminis* 
trative officers of the permanent service. It is the court of 
last resort on administrative questions. It is also charged, 
with the duty of giving advice to the Chambers or to the 
government on all questions affecting administration that 
may be referred to it.” 

It is to approve ail ordinances created by the executive 
to interpret laws. It being the 8q|kr^l» admimstiaij^;’ 
court of the Republic, it protects'^ihdi^dual liberty 

*1^ Fk4itfa4 Sdtim yol i^ Owk 
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arbitrary action of the administrative courts. As a body of 
legal experts it advises the government and “helps to offset 
the shortcomings of democracy.” 

Administrative Law vs. Rule of Law. 

Lowell said that in France whei:e the administrative 
law prevails ‘the government has always a free hand and 
can violate the law if it wants to do so without having 
anything to fear from the ordinary courts'. But the idea 
requires some qualification to-day. The establishment of 
the Tribunal of Conflict in 1872, which is to decide whether 
administrative or judicial department has jurisdiction ia 
particular cases, has made encroachment of the judicial 
court over the administrative and vice versa impossible. 
Common Law States and Prerogative States. 


We may conclude that in theory in all states to-day" 
where Common Law or the Rule of Law prevails, the 
executive has been put on an equality with all other bodies- 
and cannot claim any privilege for executive acts on grounds- 
of .‘reasons of state'. On the other hand, in Prerogative- 
States ^hich have an Administrative Law, the executive is- 
placed to some extent above the processes of ordinary 
justice by making the official only answerable to an adminis¬ 
trative court. But in practice, however, the latter-day 
collectivist legislation, e.g., laws created by Board of Trade,, 
etc., has granted to officials in Common Law States absolute- 
powers so much so as to put them above the law, while in 
prerogative States, although a ^special procedure protects- 
the official, it is. now. so hedged about with restnotions that 


the ordinary citizen has little complaint against it. Thus so* 
far as the liberty of the individual is concenied it is in par* 
' irvbctjh .sk>rts of countries. 


■M 


Qaegtioni. 


Diaeuas the-funetiem imd powers of th^ President and the? 
met in Ptanoe. (Cid. Hons. 19^). ^ . 
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2. Contntt the position of the French R^blie with that of 
the President of the United States. (Cal. Hons. 1919, 19S^); 

3. Describe with reference to the constitution of France and 
England, the salient features of the Cabinet System ci govemmeiit,. 
(Cal. 1933). 

4. The English House of Commons makes the Ministry, but the* 
Ministry can unmake the House. Explain this and contrast it with, 
the relaticHi in which the French Ministry is held with French Lower 
House. (Cal. 1925). 

5. Differ^tiate between the Cabinet System of France and that 
of England. (Cal. 1917). 

6. The defect of French Ministry does not mean the transfer 
erf political omitrol frmn one party to another. The defeat' of the* 
British ministry means such transfer. Give r^uems. (Cal. 1924).' 

7. Discuss the administrative and judidal . powers of the necu-* 
tive in France; (Cal. 1928). 

8. Of all the Second Chambers you have studied, the French. 
Senate is probably the weakest and the American Senate the strongest. 
Discuss. (CslI 1925). 

9. How a ministry is formed in France ? How do you account 
for frequent changes of ministry in France ? (Cal. 1936)'. 



CHAPTER IV. 

Justice AND LoCAI, GoveRNMENT. 

French law administration. 

It V^a& Napoleon who gave France a system of codified 
law. It is based on the civil law of Rome. To-day more 
than half the countries of the world, both in the West and 
in the East, in the Old as well as in the New world, have 
adopted this code as the basis of their systems of laws. 

The following are the distinctive characteristics of 
Trench Law administration: —(1) Modem French law does 
not owe bondage to any precedent. (2) It does not consi¬ 
der an ordinary statute of the legislature to be inferior to 
constitutional laws. (3) Unlike in America the judiciary 
has got no power to declare the former set invalid when 
they come intO'conflict with the latter. (4) The system of 
administrative law obtains in France. (5) Single judges 
are rare and bench of judges are common. (6) The French 
judiciary is not recruited from the legal profession but are 
appointed after a course of special training and is regarded 
as a branch of the civil service. 

I. Administration of Justice. 

1. Ordinary Courts. \ 

The lowest in power are the Courts of the fui^tices of 
the Peace located in each canton. Above them come the 
•district courts or courts of the first instance, located in each 
ap^l^dissement. Next, above them come the twenty-seven 
of Appeal, the jurisdiction of Wch of which extend^ 
|Pey several departments. Parallel with these couits there 

the Court of Assises, dealing exclusively with crtmiti^l 
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cases. The Supreme Co^rt of Fiance, jtiyihg^^ lioth civil ^ 
and criminal cases, is the dfourt of Cassation. x ' 

The Senate may be constituted by a decree of the 
President as a special court for trying offences directed to 
endanger the safety of'the state: 

2. Administnitive Courts. 

• We have discussed in detail about the Administrative 
Courts in the previous chapter. The Council of State is 
its supreme court. 

3. The Tribunal of Conflicts. 

The function of this Court is to decide to which parti¬ 
cular set of courts, ordinary or administrative, a particular 
case belongs. Thus it may be said to stand between the- 
ordinary and administrative courts. • . 

Appointment and tenure of judges.^ —^The Minister 
of Justice in the name of the President appoints all judgei. 
and the tenure of office extends during good behaviour* 
Only in the case of Justices of the Peace, the President has 
the power to remove. 

Jury system. —^In civil case^ the jury system does 
not obtain in France. In the trial of criminal,, political and 
journalistic offences, however, the juries are appointed and. 
they decide points of facts as well as that of law. 


11. Local Government in France. 


France has been mapped off into 89 departments, ea^ 
with a jjprefect and ia general council. They again have*, 
been sub-divided into 276 arrondissements, jeach with a . 


sub-prefect and Council. The arrondissements on thei;r 
part have been divided into Cantons^ add Clantons tnd>.; 
37,000 Communes, each with a Mayor and a Council, 

. system ol .Complete and ri^d centmlisation prevafli"$l 
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Prance, the local elective bodies submit to evexy gesture of 
the central government. ^ 

. L Th£ Department: (v) The Prefect^Thie Prefect is the 
chief officer of die Department. He is the treasurer, recruiting officer, 
chid d police and education, etc. He is appointed in the name of 
the President by the minister of the Interior. On the one hand, he 
is fhe agent and appointee of the central government, and on the 
athet the ag/mt of the load legUlative authorities. A minister can 
veto any.act of the Prefect and he can be dismissed. 

(2) The Gateral Council .—^The lee^slative body of the Depart¬ 
ment is the General Gmncil which is elected by universal suffrage, 
and is composed of representatives, eadi Canton having elected one. 
Coundllors are elected for six years. **The supervisory and regula¬ 
tive powers of the Gdieral Coundl are of considerable importance; 
hut its originating powers are of the most restricted kind. It is not 
to levy new tax. The amount it spends is determined by the 
Chambers. The least act of ai^ropriation requires the sanction of 
the President.*’ 

II. The Arrondissement.— It is the dectoral district for the 
Chamber of Deputies. It also serves as a judicial district The 
diief officer is the siri>-prefect. The Council is dected by the Cantons. 
It distributes its quota of income among the Cantons. Its decisions 
are largely controlled by the Prefect and the President 

III. The Cantons. —^The Cantrai has no administrative organi- 
aatioR and functimis. It has practically very little importance as a 
local government organisation. It forms the electoral district from 
which members are chosen to the General Council and the Coundl 
of the Arrcmdissement It marks the jurisdiction of the Justice of 
the Peace. 

IV. The Commune.— It is a vital organism in the organisation 
of the local government There are 37,000 communes at'present. A 
cpxnmune ranges from a village to a<;town or a dty. 

'I'HE Mayor.— The chief executive officer of the tooAime is the 
Mayor who is elected by the aunniune and is not appointed by ^ 
ceoM authorities. He is^ however, responsQMe to the central adatf- 
ittiUhtiiDn and to its d^rartmental representative, the Prefect • 

T%e municipal coundl or the Mayor's council Ip riie lepmsentar 

assemUy of the commune It elects the Mayw and is Arl^ect 
wishes of tlMi/oeatnil admhdstratioQ aii4 the XMect. -' ; 
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Central eontrol ovw local gavernmcDt 

Woodrow Wilson remarks that die *'ttiost nottce^C^ 
'feature of the French local government administration is die; 
tutelage in which local bodies and the individual dtiisen 
.'himself are kept. Every-act of the administration is liable^ 
to be revised by the central administration. If local bodies 
;are alleged to have overstepped the limits of their powers,. 
it is checked by the decree of the President, and not by a 
^decision of the ordinary law courts. Eveiy expression of 
opinion on the part of the General Council is restricted. It 
may express its view on any matter affecting local or. general 
interests, *if only it never expresses a wish which has ai 
jpolitical character*.” 

Questions. 


1. Give a broad outline of the organisation of Local Govera- 
ments in France. (Cal. 192S). 

2. Compare Local Governments in England and France. (GbL. 
1917). 

3. Compare the position of the judicature in England, Flranoeand 
Ihe United States, explaining the constitutional powers of the ju(^^ 
.and the way in whii^ they are appointed. (C^l. 1918). 

4. What are the functions and jurisdiction of the Frendi ' 
Administrative Courts? Discuss the advantages and objections to 
Ihese courts. (Cal. 1924). 

5. What are the nature, constitution and functions of the 
administrative courts in France? Indicate its chief merits^ (Cal, 
Hons. 1931). 

6. Differentiate between the powers and functions of (e) the 
?£ngli^ Court of Law, (b) ths A^inistrative Court oi France 

(c) the Supiasne Court in America. (CaL Hems. 1927). ^ 

7. Show how constitutional changes can be ma^ in Franck'' 
<C8l. 1932, Chap. I).., 

^ a ' 



THE GOVERNMENT OF GERMANY 

CHAPTER V. 

The Government oe Germany. 

f. Unitary and Federal States. 

We have so long studied unitary states,—England 
and France. In unitary states the local governments derive^ 
their powers from the central government which the latter- 
can withdraw at pleasure. In Federal states, which we- 
will study presently—^like the states of Germany and' 
America, the distribution of governmental powers are 
different. The local governments do not derive their powers, 
from central government, but both the central and the local! 
governments are assigned different sets of powers (by the- 
constitution) which are not to overlap, and which each must 
enjoy separately without any interference from the other.. 
(See Political Science, Vol. I, Chap. XII, and Vol. II,. 
Appendix A, by the author.) 

11.. Political History of Germany. 

Feudal Germany. ^ 

Feudalism led to subdivision of territories into small principalities.. 
In the eighteenth century ''the whole mp of Germany was a massK 
of patches of different colour mingled together in a bewildering con- 
fodon.'' 

Emerfenee of Plruatia. 

the emergence of Prussia begins the history of German, 
growth. Towards the later middle ages, Brandenburg, the* 
pi^m^ty ruled by the Himse of HohenzoUem. aHopt^ the name 
The Thirty Yeara War .sdded to its territories. Later on. 
the Great snatdied SUesfe from Adstria and secured 
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liimself the higtot glory. But since Frederick^ des^ (17^) 

stagnation foUowed and'Napoleon found the conquest of the kSni^doi^ 
^ easy task. He formed of a nunto of Gennamc states the 
JederatU^ of the Rkine» 

.Modern Germany. 

But the conquest of Napoleon created modern Germany, The 
:humiliation of a defeat bred common interest, unity and nationalism. 
The creation of the Confederation of the jRhine by Napoleon by 
•extinguishing a number of smaller states, ^owed the way as to how. 
the future Germany is to be organized. The overthrow of Napoleon 
.and the Congress of Vienna (1R15) added more territmies to Frusta 
'.but finally led to the hatdiing of a scheme of federation' (rmfederih 
tion) of the Germanic states under the leader^p of Austria. But 
Prussia would not yidd the leadership to Austria lying. A dead-Iodk 
in the confederation followed as a result. In ^e meantime^ the 
•echoes of the Revolution of 1848, changed the Prussian constitution 
(1850) from an absolute to a limited monarchy. ,This added strength 
to the future Prussian ambiticm. 

Through the initiative of the German liberals, a pan-German 
(Congress met at Frankfort-on-the-Main and-drew an Iinperial federal 
<constituti(»i for Germany, providing for a bicameral legislature^ a 
•cabinet and an emperor. But mutual jealousy and distrust as tpr die 
leadership led to no result 

'Growth of Nationalism : Austria humbled. 

Nationalism began to grow apace in the meantime. Germany 
-must be united and Austria was required to be thwarted. Bismardc 
prepared Prussia even against her widi to acquire military strength 
-so as to measure it with Austria. He succeeded at the Austro-Prusaian 
war whidi was declared in 1866. In six weeks Austria capitulated, 
'She guaranteed to withdraw from German politics and never to 
interfere in the event of a German federation. 

'^nmce pUhishod t Gorman Fodoration formed. 

But the intervention of France to stop the creation of a fede* 
ration, temporarily diecked the Bismarck plan from fructifyiiig. 

1867 Bismarck coinideted the tadc of federatini the North Germait 
States. His drefm was half realized \ant Fnmce tibod 
•complete fulfilment. Flanoe must be got rid of *1>y Mood ami 
,^d Bismarck set himself the ,task. On the most frivoIadi,|MM^, 

**^themQBt impudent wair ^t ’pm was,-’ was dechu^ 
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carried everything before them and sitting at Versailles, Bismarck: 
formed the German Empire (1871) by adding to Idle North German. 
Federation, the four southern Germanic states whidi Frances so long: 
refused to allow. 

III. The Pre-war German Constitution. 

The study of the pre-war German constitution is ins¬ 
tructive in ds much as it shows that a constitution whicb 
was considered for about half a century to be the strongest,, 
the most stable, the best organised and the most scientific,, 
both at home and abroad, proved to be a gigantic failure 
and powerless enough to stand the test of stress and: 
onslaught from modem democracy. It was condemned ulti- 
ihately and cast aside as the most militaristic, highly despotic 
and the most reactionary. 

The Old Constitution. 

The pre-war German government consisted of the- 
following .*— 

(1) The Bmperor and his 'responsible proxy,* the 
Imperial Chancellor. 

(2) The legislature was composed of two houses,— 
the Bundesrath or the federal council which represented, 
the units of the federation, and the Reichstag, the popularly- 
elected lower house. 

. (3) The Courts. 

(1) The Gorman Emperor. 

The King of Prussia was the hereditary President of the Germane 
federation. He thus did not occupy a hereditary throne but only a 
kereditmy oglce, 

Cn) powers aa Emperor. 

irresponsible and not removable from office like other 

His tegiaative pouters included summoning; opening and 
r c| both hoMes and he could dissoivU the lower house witik . 
^oODsent'of tia ’ 
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<m) His epit(uHvg powers ejctenM to ili^ 
removal the Imperial Chmiorilor and othor important ia^perj^ 
ofikeiB. I|e used to promulgate and execute laws. He was the?|i;M' 
of the army and navy and the Bundesiath conferred upon him the. 
power to reduce into obedience any recalcitrant Component state. ATc 
was also in charge of foreign affairs. 

(Mf) His judicial powers comprised the power pardon. Ho 
used to appoint the judges of the Imperial Court 


(6) His powers as King of Pjrusria. 

He had as an emperor no i)ower of initiating billa But as the 
King of Prussia he could exercise the power of initiation tibrout^ the 
Prussian delegates in the Bundesrath. As Emperor, he had no veto 
on legislation. But through his Prussian delegates who commanded 
seventeen votes in the Bundesrath he could veto a measure, fourteen, 
votes being sufficient for the purpose. 


(2) The Imperial Chanodlor. 

He himself was the cabinet. The other ministers were not ht» 
colleagues, as in France or England, but his subordinates He Used, 
to be appointed and dismissed by the Emperor. He was the head 
of the administration and was partially responsible to the legislature.. 
He usually represented the policy of the government in the Reichstag. 
He was the President of the Bundesrath and used to be its guiding 
spirit He supervised the administration of the laws of the Empire.. 

(3) The Legislature-—(a) The Bundesrath. 

Its composition :—^'In form, in theory, and in fact tlu^ 
Bundesrath was a body of ambassadors.* It was compose^ of dele> 
gates, fifty-eight in number, appointed by the state govemmeots» who 
voted strictly in accordance with the instruetions of'their respective 
states. The basis of representation was neither population, nor sise^ 
nor importance. It was a compromise between them all. Pmssut 
occupied a dominant position, having seventeen votes, the next bigger 
state Bavaria having six, tiien Saxony and Wurttemborg four each^ 
Baden and Hesse three each, Brunswick and •Mecklenberg Sdiweria . 
two each, and the remaining seventeen states, ope, each only. 

Ddegqtes of the same state are to pote s^ie-ftsii iU the ' 
eon be east by a single tepreaentative. Thesh det^pAcs v&e dh^. ' 
.pdnisterer of tlMBT re^ectivs^vcgtateK:. Foorteot vo^ were 
;.sieiiirtive'ii fer-the blihe boustku^ 
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' change in matters relating to army, navy and die taxes. So Prussia 
Tiith her seventeen votes controlled the sttuation.r All the Qiairman- 
diip of the committees except that on foreign affairs went to Prussia. 
The Imperial Chancellor used to be appointed by the Emperor, the 
King of Prussia. He |ras (xie of the seventeen delegates from Prussia. 
He presided over the house and during his absence used to nominate a 
eubstitute. AU OHnmunications from the lower house to the upper 
used to pass through his hands. 

The sessions ;—^The sessions were secret. 

Function of Bundesrath.—(1) Legislative functions. It was 
more powerful than the lower house. It made laws with the nominal 
ass&tt of the Reichstag. All new laws and even money bills 
•originated in this house. 

(2) Executive functions. It possessed in considerable degree the 
Tight of appointment of higher offu^s^ judges, consuls, etc. Its consent 
was r^uired for declaring a war, for dissolving the Reidistag and 
for taking coercive action against a recalcitrant state of the federation. 

(3) Judicial functions. It decided appeals on all cases arising 
lietween the Empire and a component state, a component state and 
its individual citizen, and also ccmstituted the highrat court of appeal 
ior administrative cases. 

Thus we find the Bundesrath combined in itself the functions of 
ia) a legislative Chamber, {b) a cabinet or an executive council, 
■(c) a judickd body forming a court of appeal, and (d) an assembly 
.•of ambassadors from the component states. In ell these functions 
the hidden hand of Prussia was supreme and despotic. 

There is difference of opinion about the location of 
.sovereignty. While sopie writers advocated that the 
^sovereignty of the Empire resided in this house, others 
protested that as a tool in the hands of Prussia the 
**Bundesrath^ as an independent council had no rgal will of 
■its own .**— 

' 

(2) lie LegUUiture—^Tbe Rrichstag. 

• It represented not the states but the whole German .nation. 
Prussia by its size secured three-fifths of the seats. 

* < $B9Xpt98^Jts sessions were public and. were pompulsorily h^ 
4^ a tW Emperor summoned it lihd could di^l^ it wi^ 
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the absent of the tipper house; The committees of the house usi^ 
to be dected indir^y by lot 

Powers of the Chambers compared^**A5 part of tkt 
cdmimstfotiont the Bundesrath governed; the Reichstag in a meaettre 
controlled/* All important measures including money bills originAted' 
in the upper house. With its consent the lower house could be 
•dissolved. The control of the Reidistag was nominal. It cxerdsed 
its right of control through remonstrance, through refusing its sanction 
:to certain ordinances, etc. The real weakness of the Reidistag ky 
in the fact that the Chancellor and his subordinates were not 
responsible or answerable to it. Even the power 'of the purse um 
.denied to it. In short, the Reidistag degenerated into a house of 
echoes. It sanctioned after some fuss every proposal that the 
iBundesrath mooted to it 


IV. The Fall of the HohenzoUems. 


The study of pre-war Germany impresses us with 
the idea that the attempt at Prussianizing the German 
Empire ultimately led to the fall of the Hohenzollem 
•dynasty. The centralized, unresponsive, undemocra¬ 
tic, and militaristic government of Prussia over Germany 
by degrees roused a murmur of discontent amon^ 
component states which began to gather strength an4 
became uncontrollable with the progress of the Great War. 
The *half a dozen foxes and a score of mice* were no 


longer willing to iionise’ an envied neighbour. Prussia 
was by far the largest both in area and population and 
•commanded 'three-fifths of the popular suffrage. The 
iEmperor was Prussian, the Chancellor was an irrespon¬ 
sible Prussian, and the Bundesrath, the real governing 
4iuthority, was dominated by Prussians. The bUreaucra- 


•cy-ridden, undemocratic Prussia could hot naturally 
detect any system of the German cott$tftntibh to ^ 
•out of hamony with modem ideas pr notions. ''Ballota 
:are youys, but bullets are mine” prtncifde of^ Prtiisla 
Temained to be ekplc^bdbBut despotism d|C^sv Jh^ 
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ultimately pay in'this age. Discontent began to grow 
apace. The declaration of the Great War is ascribed, 
by many as a deliberate attempt on the part of the 
'Military masters of Germany, to divert attention of 
the people from home to abroad and thus give a new 
lease of life to Prussian autocracy. The early period! 
of the Wa^' was marked with great successes but as- 
time dragged on, the blockade of the Allies became* 
more and more strangling and the prospect of ultimate: 
victory became exceedingly remote. The war weari¬ 
ness began to manifest itself. Political reforms were* 
promised to the people after the conclusion of the War.. 
But the War would not speedily conclude. In the mean¬ 
time Russia proclaimed herself a republic by destroying- 
the Czardom, and that set the Germans athinking. 
Furthermore, America joined the Allies and the great- 
drive of the combined army began in the spring of 1918^ 
The so-called impregnable Hindenberg line broke down* 
and when President Wilson was approached for an armistice- 
he seemed to require a guarantee that the existing constitu¬ 
tion of Germany should be abandoned for a better one. The* 
trend of events frightened the imperial government and! 
reforms after reforms were conceded. But it was too late. 
Mutiny broke out. Bavaria rose in revolt. Berlin caught 
the infection. The emperor and his henchmen fled in alF 
directions. In the component states, the rulers in quick 
succession abdicated their authopty and within a week: 
throu^ a bloodless revolution Germany, a militaly empirCr. 
rose,;f0 become a Socialist Republic. ^ 

* V. The New Constitution of Germany. 

^ old cdnstitu^lon was in theory federal but actually^ 
^inppnent states Mid not enjoy equal rights, spedaf . 
b^g dijpyed generally by the bigger onca;* At». 
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attempt was made in the new constitution to Gefinaime ike 
whole nation by abolishing the privileges of states. Due t(i>. 
a very strong opposition an attempt to create the component 
states of equal sizes failed. But their powers and autonomy 
were curtailed so much so that it is seriously asked to-day^ 
whether Germany is a unitary state or a federation ? « 

The Revolution of November 1919, overthrew the 
Hohenzollems. The Kaiser abdicated, a provisional govern¬ 
ment under Ebert followed for a short period Jn January 
1919, the constituent assembly met at Weimar to frame a 
constitution. After many negotiations and compromises 
between the different political parties none of which had a 
majority, a constitution was ultimately drafted and was 
adopted on 31st July, 1919. 

Characteristics of the present constitation. 

(1) Germany is a republic and political authority is 
derived from the people. 

(2) The component states are also republics. 

(3) Germany was never a true federation under the . 
old regime as there was no equality between the component 
states. Under the new order, the federal character was , 
much undermined by curtailing the powers and autonomy 
of the component states. Germany to-day partakes more of 
the nature of a unitary state.’'* 

(4) The federal authority is perhaps the strongest than 
in any other federal state. It possesses both exclusive as 


* The Unitary nature has been stressed as the result of the’fol¬ 
lowing forces:—(1) The rulers of the'states who were up-holders of 
particularist sentiments were suppressed and wiped out in the new 
constitution. (2) Germany has to pay for many yefus. tp cpoier Ihc^ 
R^Muations, so the unitary nature of tiie fedopl gtwemnient has tp he . J 
Jnjeritshly maintained. (3) The/Nhtigi»l Alieinbly isrieeted 

people mid not by the/ (4) The War ttrenjidiet^ji^Vy 
'ideaof ccntfal oonttnL 
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well as concurrent jurisdictions.f From a critical and 
.scientific point of view, Germany may be excluded from the 
.list of federal states. 

(5) Many 'subjects* which are more or less local in 
their nature have been left in charge of the federal govem- 
‘ment in Germany which have, however, been expressly left 
in the hands of the component states in U. S. A. 

(6) The 'central government has been authorized to 
'bring under submission any recalcitrant state with the help 
•of the federal forces. 

(7) The power to declare any law unconstitutional has 
ibeen delegated to a specially constituted High Court of 
Justice, instead of being left to the ordinary federal courts 
.as in U. S. A. The constitution provides that “if doubt 
4irises, or there be difference of opinion, as to whether state 
laws are in harmony with the laws of the Reisch,*’ the issue 
•may be referred to a high court of justice specially consti¬ 
tuted for the purpose by the legislature. In this way judi- 
•cial supremacy has been established in the constitution. 

(8) Ample provision has been made in the constitution 
for appealing to the people on numerous occasions through 
referendum and initiative. 

(9) Both the people and the legislature have been given 
.authority to amend the constitution.* In s^ort, the rigidity 
•of the constitution has been made less acute. 

The organizatioii of the government. 

The present government consists of the President, the 
Federal Chancellor and the federal minis,ters. The federal 
legis^ture is composed of two houses, the Reichstag and the 
Fteiciisxat. 

_ : --- 

t^The hand of the rdch,’* says Dr. Finer, everywhere. 
^ISooQiHnicaily and ciilturally» as weU as in administration, representa¬ 
tion, educational syOEema ind in the matter gf dvic rights, Germany 
'4s ^ or far on the way to becoming one** 



CHAPTER VI. 

The Executive. 

The German Executive : the President. 


The President:— 

The German President is elected by an absolute 
majority of all the voters for a period of seven years by the 
direct universal suffrage of the whole German nation. Eveiy 
German of thirty-five years of age is eligible for the presi¬ 
dentship. His re-election is not prohibited. The President 
on his election is to take the prescribed oath “to preserve 
the constitution and laws of the Reich.” , 

The President may be removed by an impeachment 
before the supreme' judicial court. He may be re-called 
before expiry of his term. The recall must be proposed 
by the Reichstag by a two-third majority. The President 
is then suspended from office. The question is finally 
referred to the voters. If they vote against him by a. 
majority, he vacates office; but if they do not, then a 
majority vote in his favour amounts to his re-election for 
another seven years. 

Powers of the President. 


(1) Executive. The German President has been, 
endowed wi^ considerable executive powers such as execu¬ 
tion of laws, maintining of public order through his com¬ 
mand over the army and navy, conduct of foreign affairs,. 


appointment and removal of all civil and militaty o^ficers^ 
Otitering into treaties with other sUtes, htc. He his power 
.to fqr^ a necaldtnLnt state/to obedience with the fieljp ol’ . 
"ifedemi forces. He can al^ s^peM the 
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.rights of the citizens as provided by article 4S of the cons¬ 
titution leading to a complete dictatorship just as Herr Hitler 
!has occasioned. The declaration of war and conclusion of 
treaties have, however, been left to the Reichstag, He can 
•dissolve the lower house on the advice of his ministers 
without the consent of the upper house which is the case 
in France. By this method the parliamentary atmosphere 
.has been ssleared more than once. 

But the extensive executive powers of the president are 
real. All his orders are required to be countersigned, alike 
:in France, by the Chancellor or the appropriate minister 
as the latter are responsible for all acts of the President. 
But only such countersignatures fasten the responsibility to 
them for which they are ultimately responsible to the legis¬ 
lature. The President is thus controlled by ministers. Like 
the French ^President, he neither reigns nor governs. But 
Jiis position is doubly checked, first by a popular election, 
and secondly by the presence of a cabinet responsible to the 
.Assembly, which itself is popularly elected. 

(2) Legislative powers. The President has little legis¬ 
lative powers. He has only to promulgate the laws which 
'have received the sanction of both houses by its publication 
in the Federal Gazette. In case he cannot agree to a bill he 
.can refer it to a referendum. This authority to refer would 
'have been considered a case of possession of real power had 
'he not required for the purpose the countersignature of his 
ministers. Due to multiplicity of parties in the Reichstag, 
the President now finds scope for exercising his discretionaiy 
'power in appointing the federal Chancellor. 

(3) Judicial powers. He exercises the prerogatives of 
mercy for the Federation.' 

* . * ,y • 

Gmuui and the Fraich Praaid«itt copuparad. 

. TbefiviiereMtheGcjtn^coikaUtutioadSdiiot waOtan cEB^ 
di^Nild ppiitically in^potenti^ the 
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^ent The Gentuutis were believers in a strong execntiye 
-wanted that he should not only personify the xnajesty of ^ state bsA 
rshould serve as $. check against the excesses of the legidatnmTh^. 
'did ndther want him to be as powerful as the American' Prsside^'- 
jiof as powerless as the F^ch President 

So the constitution provided on the one hand that he should ba. 
•decied by the whole nation and be considered as the peoplefs te* 
:presentative^ on the other he may be readied from office a populiff 
verdict Moreover, he may be impeached expeditiously before thS 
High Court of Justice, rather than bdng arraigned before the upper , 
house on the accusation of the lower. 

In legislation he has greater powers than the French Preddent 
.His executive powers go to the length of suspending the constitutional 
.rights of the citizens and of forcing into obedience by military opera* 
tions any recalcitrant compcment state. 

He is above party politics and his political impartiality and 
.representative diaracter makes him the idol of the nation. 

But he is also beset with constitutional weaknesses. Every 
:act of his requires to be counteragned by a minister. He may be 
recalled befo^ his tenure of office is complete. He has no abs^ute 
mor a suspensive veto. He can cxily refer a bill which he does approve 
to a referendum. He can suspend the constitution only with die 
•consent of the Reichstag. Lastly, there is the all-powerful cabinet 
respcmsible to the Assembly. 

The Cabinet: The Federal Chamcellor. 

The cabinet is based upon (1) certain artides in the 
*Constitution; (2) certain articles in the law of the Budget; 
(3) rules of procedure relating to Impepal Government.. 

The federal Chancellor occupies the position of the 
prime minister. He is appointed by the President. He 
determines the general courfe of policy 'of the government 
dnd assumes responsibility therefor to the Reichstag, He 
is not only the head but the directing authority of the 
ministry. In this sense his powers seems to exceejd that of ^ 
the French and British prime minister. He is'not in duii^, , 
of any pat^cular department but is a ^general stpervi^^"^ 
of ^ dq^ntmentSA;, .He api^mts'^ ministers. \ 
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The ministers are individually and coliectively respon-- 

sible to the Reichstag. They are appointed by the President 

on the recommendation of the Chancellor and usually 

• 

consists of twelve members. Each minister controls his own 
department and formulates measures within the time pres* 
cribed by the Chancellor. The ministers need not be 
members (^f the Reichstag, but they are allowed to attendl 
its sessions ahd introduce bills. They draft bills and intro^ 
duce them in the legislature. The Finance minister and. 
the Chancellor together can settle the budget and can veto* 
any item of expenditure repugnant to them. 

Ministerial instability in Germany. 

The multiplicity of political parties in Germany has led to> 
ministerial instability in the same way as in France. During* 
the first decade of the new constitution, the weaknesses- 
inherent in coalitions and the insoluble problems of Re¬ 
parations have often led to the downfall of ministries. To* 
do away with this instability, the Nazis have organized a 
political party with a virtual dictatorship. In the name of 
discipline, the party has not only stooped to measures like 
the confiscation of properties, physical torture and intiinida- 
tions, but to wholesale murders and assassinations. 



CHAPTER VII. f 

The Lkgisi<aturi$. 

The German Legislature. 

The legislature is composed of two houses:—(1) Thtx 
Reichstag, the lower house which represents the whole 
German population, and (2) the Keichsrat, the upper house, 
which represents the component states. 

1. The Reichstag. 

Composition.—^We have already seen the inferior 
position of the Reichstag in the pre-war constitution. The 
new constitution has clothed it with real power and it is* 
to-day the predominant House. It is composed of the re¬ 
presentatives of the whole German people who are elected 
for a tenn of four years by universal, direct and secret 
suffrage of all men and women above the sge of' twenty 
years upon the principle of proportional representation. 

Sessions.—^The President summons the house 
annually and may dissolve it on the advice of the Chancellor. 
He cannot adjourn it unlike in England, France or in 
U. S. A. Committees are formed almost on the' same 
principle as in France to-day, i.e., of members from different 
parties in proportion to tkrir numerical strength in the' 
.House. The ministers have access to the committees. 

Its otganisatioii.—It elects its own president, deputy 
president and secretary and draws its standing orders^. 
president exercises domestic and police authdri^ mthin the / 
Reichsiag buildings. ^ He represents the house in, all^.lt]^,^: 
legal business and disputes/ 
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The debates are open to the public but by a two-thirds 
vote the house may order the galleries to be cleared. Debates 
are not intended to carry conviction because the parties 
in power settle the matter amon^ themselves beforehand. 

Privileges of the members: —(1) No legal proceedings can be 
started against a member of the Reichstag for saying anything or 
voting in any way in the exercise of his functions. 

(2) No member can be summoned or arrested for any penal 
actimk du^g, the period of the session without the OHisent of the 
House of which he is a member. Any criminal action may be sus¬ 
pended against a member on the demand of the House to whidi he 
belongs 

(3) No seardx or sequestration may be carried out without the 
consent of the President of the House. 

(4) Memebers of the Reidistag are entitled to travel free on all 
perman railways. 

Powers of the Reichstag. 

(1) All bills must have the consent of the Reichstag. 
Bills may be introduced by government as well as by private 
members. The decision of the Reichstag can only be 
annulled* by popular referendum. In case of a protest by 
the ^eichsrat against a particular legislation within two 
weeks of its passage, it is to be sent back to the Reichstag 
for reconsideration, but if the two houses fail to agree, the 
Pederal President may refer it to a popular referendum. If 
the people say *no' by a majority, the measure is dropped. 
On the otherhand^ if in answer to the protest of the 
Reichsrat, the Reichstag adopts a measure by a two-third 
majority of the whole house, then the President must either 
.promulgate the law within three months as apprdved by the 
Reichstag or ref^r it to a popular referendum, 

(2) The Federal Chancellor and^ the ministers are bodi 
HndkdduaUy and coUectwely responsible to fhe Reichstags 
collectively for the general policy of the Administration and 
incttvidually for their respec^e d^pafbnents. 
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(3) The Reichstag can amend the constitutibiii by ^ 

two-thirds majority at a sitting when two-thirds of M tbt^ 
members are present. In case the Reichsrat Opposes, 
change the amendment could onlyvbe carried if on be% 
referred to by the President it is approved by the majority 
of the people entitled to suffrage. > 

(4) The Reichstag possesses the rights to arraign* the; 
President, the Chancellor and the Ministers before the. 
Supreme Court of Judicature for culpable violation of the 
federal law of the constitution. The motion, however, must 
be signed by at least one hundred members and consented 
to by such majority as is prescribed for amendment of the 
•constitution.- 

(5) The Rules of the Reichstag provide that ^ 
thirteen members can interpellate a minister. Party leadefs^ 
thereby take the opportunity of making known thfeir attitude 
towards any question of public interest. Unlike in France 
interpellations are not designed to drive ministries out df 
offices, nor the constitution has sanctioned them td be J50. 

(6) Ministers are responsible only to the Reiphstag 
unlike in France where theoretically the ministers are res- 
'ponsible to both the houses. 


II. The Reichsrat. 

Composition.—It is composed of ministerial dele- 
.-gates from the component states, known as “territories.” 
Each territoiy, however siEall, must send at least one mem- ^ 
ber, and one, however large, must not bend more than tw^ 
fifths of the total members. This- ^Nrovision is adopted fb 
•check Prussia which contains four-sevenAs of the entim ; 
'German population. -To each territory, /erne 'member ^ 
allowed for every mie million of its population. r:? 

The conBtitudon lecogniies4it twelve province of 

^ _ I — . . • . r 


udlows the Pmidan 



to only hah the quota of 
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assigned to Prussia. aiiUe the other half' of the Prusi&ui members are 
nominated by the Prussian Provinces. Thus in the new constitution. 
Ihnsua was not ajlowed the solid ddegation which mij^t have 
engendered the usurpation V power by Prussia as in the old regim»^ 
In short, by this process the hegemony of Prussia has been broken. 

Its sessions are ordinarily open to the public and 'voting'^ 
is by individual members as in U. S. A. Senate and not in. 
blocks as^.in' the past. 

Powers of uie Reicharet: law-making power. 

(1) It is unlike other second chambers not a revising’ 
but a preliminary chamber. It has, however, no power to- 
initiate legislation. Initiation belongs to the executive and 
the Reichstag. But all bills introduced by the government 
must first go to the Reichsrat and its consent is necessary' 
for the introduction of any Bill in the Reichstag. 

(2) The Reichsrat has got no absolute veto in-. 
legislation. If it disapproves of a bill passed by the- 
Reichstag and cannot come to any compromise, it can ask 
the President to submit the matter to the decision of the 
people. If he does not refer the bill to the people and the. 
Reichstag passes the bill again by two-thirds majority, then 
the bill must either be promulgated by the President or' 
referred to the people. Thus we see the Reichsrat has got 
only a suspensive veto. 

(3) In the enacting of laws the powers of the Reichsrat 
are not co-ordinate* with the Reichstag. “National laws- 
are to be enacted by the Reichstag." Concurrence of both, 
the* houses are not necessary as m America. t 

(4) The Reichsrat can amend the constitution by' a. 

fwo-thirds majority at a sitting when two-thirds of its total. 
members are present. In' case the- Reichstag objects to the* 
amendment, it can only ibe given effect to if on being* 
feferrei to by President it is approved by the majority 
df the'j^plc entitled to vote. * * . 
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(5) It afdvises^the government regardii^ the exeeutio]! 
of federal laws. - 


Division of Powers: Federal and LocaL 


In the division of powers between the national gfoveni- 
inent and the component states or “territories,” the new 
Oerman Republican govenment gives the palm to the 
national or central government than any other federal state. 
It has extinguished the many privileges which component 
estates formerly enjoyed. In some matters the Reich, or the 
Republic have been given exclusive powers. In other matters 
though the powers, are not exclusive they may be assumed 
to establish uniform regulations. Again, in some matters 
the Reich is authorized to prescribe fundamental principles 
for the states or “territories” to observe. No limit is fixed * 
on the Reich's power of taxation. Thus the central 
government is made too strong and it is left to the verdict 
of history to pronounce whether a central government can 
function these assumptions of power properly. 

The exclusive powers included military organization 
and the defence of the empire, foreign, relations and 
•colonial dealings, post office, telegraph, telephones, coinige,' 
•customs, railways, waterways, citizenship and domicile, 
emigration and immigration and the extradition of offenders. * 

In case of a dispute between the national government 
and'the “territories” as to this allocation of powers recourse 
is to be had to the Supreme Court of Judicature which 
•decides ajl controversial constitutional issues and its 
decisions are binding upon both the Federal government 
.and the government-of the “territories”. 

Direct legislation tp G^rmai^., 

Initiative and Ref«rendnni«*^ne-tenth of the, qui^ll^; 
iied voters by a petition ean initiate a bill in the legislatl^ > 
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If the latter passes the bill so much so goDd, but if iir 
amends then it is to be submitted to a referendum. A 
majority of the votes actually cast would decide the fate of 
a bill. In a refereiidumffor an amendment of the consti¬ 
tution a majority of the l%|istered voters must take part. 

A referendum may also take place when* a bill has j)eeni 
passed hy % majority in the Reichstag but one-third of its 
members persist to defer its promulgation. If in the 
meantime one-third of the registered voters petition to have 
the measure referred to the people, referendum would take 
place. Referendum also takes place when the houses of 
the legislature fall out on questions of amendment and on 
passage of bills. 



CHAPTEI^<^II. 

* This Judiciary and thb Economic CouNcn,. 

Judiciary in Germany. 

Courts are classified as ordinary or administrative. In 
the ordinary courts the judges are appointed for life andl 
can only be removed by judicial decisions. The states^ or 
‘‘territories** have got their own set of ordinaiy courts front 
which appeals lie to the federal Supreme Court of Judica>^ 
ture which is the court of the last resort. The supremei! 
court cannot decide the question of unconstitutionality of 
laws. For such purposes the constitution provides for th# 
organization of a special High Court of justice. ' 

In addition to the ordinary courts, there arg the 
administrative courts for the protection of individual 
citizens from the regulation and decrees of administrative 
authorities. ^ 

TIm Garman Bill of RighU. 

A large part of the present German constitution deala irith the ‘ 
rights and duties of German citizens. It declares all Germans, both, 
male and female, to be equal before the taw. They have equal civic 
rights and duties. Privileges dhd discriminations arismg out of birthp 
sex and rank are abolished. Titles of nobiUty ^ply form a part 
of the name and may no tonga* be conferred. Rights to freedom of 
speech^ freedom of the press and freedom of emigration are bemff't 
guaranteed. The residence of every German iji...$’~i w ct tt aTy to 
and is inviolable. Freedom of trade, and Jbe 

indperty' is guaranteed. The secncy communtoitiqu 
tetograph or tdephone is guarantee FaU libe^ of fidtlj 
science is altowed. ‘ 
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NationdUty in the federation as weU os in the **territories** is 
acquired and lost according to federal laws. Every subject of a 
''territory” is also a subject of the federation. 

Private schools are to be*8ubstituted by public schools. Com" 
pulsory free primary education is to obtain. Every sdiool diould 
aim at moral training, at the growth of civic sentiments and of the 
personal and vocational fitness of a pupil who should be imbued with 
the spirit of the German nationality. It should aim at the re^lar 
imparting of religious instruction. 

Labour is put under special protection of the federation under 
the provisions of the labour Code. The most important item in 
relation to labour and industry is the creation of an IrnperkU 
Economic Councd which is to advise the federal government on all 
eamcanic questicHis and measures. 

The fww German constitution is thus a political, economic and 
socudistic document and unique in its character in the world. 

mmmm * 

The National Economic CcnmciL 

The National Economic Council. —It is vested with large powers 
legislative initiaticm and deliberation in matters relating to agri¬ 
culture^ industry and other economic problems. State socialism 
was not unknown in pre-war Germany, so the present move towards 
nationalization of industries was not a new one. 


Organisation. —^The organization provided that wage-earners and 
aodaried employees are to elect locally a wcM'ker’s council, the represen¬ 
tatives frmn these councils are to elect district councils, who in their 
turn are to elect a national woricer’s council for the whole Reich. 
The employers on their part are to organize district and national 
asaodaticms. Then the; delegates of the employees* and the employers* 
councils with the representatives of the consumers and the representa¬ 
tives of government are to compose the national economic council. 


Functions.—"h Ip an advisory body as regards economictlegislation^ • 
All important relating to socio-economic policy'are to be 
submitted by the ministers to the council befors intro^ction in the 


Kdchstag. The Council, agsun. can directly propose the introduction 
,of su^ in the legislature. Supervisory and administrative 
' jnany also be delegated by the government to*the National 

CornidL 



■hj^prite and demerits,—Its rbiaits lie in the facts that (ir> it 
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:a88uages tiie conflict between capital and labour ind (b) lumps', 
to secure expert economic a4vic6 as regards industrial lei^atkim 

■Its defects lie in the facts that (a) there no^ diaip 
division of organized opinion as in politipal parties, there is no unity 
•of dedsioi^ (b) it entails extra labour upon the ministers, and (e) 
the spirit of reqiionsibility being small, the people who have not to 
•execute the project, often make wild and chimerical suggestions. But 
the worst evils are that the Eoxiomic Council designs to (a) usurp 
j)olitical power, and (6)concede majority to the employers—the capi¬ 
talist class. 



CHAPTER IX. 

THE OLD AND THE NEW ORDER. 

A Comparative Study. 

* -r ^ 

The* points of distinction between the old and the new 
constitutions of Germany may be enumerated as follows:— 

(1) Prussia has been humbled*—In the old constitu¬ 
tion Prussia was dominant. Its King was the German 
emperor, its prime minister was the Federal Chancellor,, 
.and the votes of its representatives in the upper chamber 
could veto any legislation or amendment of the constitution. 
But this autocracy of Prussia has been curbed in the new 
constitution. 

The king of Prussia is no longer the Emperor of 
Germany. The Chief executive head is an elective President. 
The Prussian Chancellor is no longer the Federal Chancellor 
but the latter is appointed by the President from the legis¬ 
lative houses. It is also enacted in the constitution that no* 
state can have more than two-fifth of the entire membership 
in the Reichsrat. It is also laid down that half of the mem¬ 
bers coming from Prussia should come from the central, 
government of *!Prussia and the other half from the 
component provinces of Prussia. So the formidable 
Prussian delegation of the old constitution has become a. 
myth in the ^new. 

. ^ 2 ) Membership in the Federal Chambers 

rFp^<^lyf the representatives of the states in the Bundesml^ . 
in the position of ambassadors and acted according to 

P Instructions of the states which they represented. In tho 
r constitution they ate free to register thdr individual. 
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opinion and V|^e accordingly. So the opportunities^ IdTi* 
cliques and compromised %mong the component states 
beoi nipp^ in the bud. 

(3) The nature of the Federatiops.—In the neW* 
constitution the powers of the Reich have been very mucbp' 
extended, e.g., in some matters the central government In 
addition to its exclusive powers has been inferred conci^- 
rent jurisdiction, i,e., can intervene with'the affaii^ of tlie 
component states and usurp their powers. Though the 
Reich in actual practice has not been considerably successful 
in this w'ay, still the allocation of power has been so marked 
that Germany is to>day considered more a unitary state, 
than a federation.*" 

(4) The Kaiser and the present President.—^In the 

old constitution the chief executive head, the Kaiser, not 
only possessed all the powers of the American President 
but much more than that; He could enter into alliances an<f 
treaties with foreign states. The President in the new cons-*- 
titution is a mere figurehead, the responsible ministers in the 
Reich wield and possess the real powers. The German- 
President, however, has secured more power through ex-- 
pediency than what the constitution has grudgingly* 
bestowed upon him. 

(5) The Chancellor.—^The Chancellor unlike in the 
old constitution is no longer an irresponsible executive head. 
He is now a responsible executive and not ^an appointive 
officer of t|ie Kaiser.’ In tlfe old constitution there was no^ 

* la all modem states centripetal and centrifugal fckces are at 
work. In unitary states centrifu^ forces are at ^work urhich leada 
to the accession of greater powers by the local fon^ipents. while 
federal states centripetal forces ate at work whiA ten^ to tW- 
iM9;^tioD of increasing by the federal states at the cost-of 
cononesit jrtatta In Germany ee^p^ forces seem to.j^ at 
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ministerial responsibility, the ministers being all nominated 
.by the Kaiser. But ministerial responsibility has been intro- 
educed in the new constitution and the Chancellor to-day 
possesses real executive power like the prime ministers of 
‘Great Britain and France. The ministers are his colleagues 
.and not subordinates as in thjc past. 

(^) The Second Chamber.—^In the old constitution, 
the federal house—^the Bundesrath, was still powerful and 
all important legislations originated in this House. With 
its consent the Emperor could dissolve the Reichstag, the 
popular house. There was no equality between the com- 
X>onent states, and the representatives merely registered the 
views of the states which they represented. 

But the present federal house, the Reichsrat is no more 
than a revising second chamber. The Reichstag, is more 
powerful and ‘all national laws are enacted by it.* 

(7) The Reichstag.—^The old Reichstag was nick¬ 
named as the chamber of echoes and secondary in power. 
There was no ministerial responsibility. It used to be dis¬ 
solved by the Emperor whenever it proved in the least 
obdurate. 

The present Reichstag is a popular lower house and is 
naturally more powerful than the second chamber. It 
controls the purse and the executive is responsible to it. 

a 

Question. 

1. Outline the main features of the new German constitutiem and 
state in what essential respects it differs from the old. * (Cal. Hons. 
1929. Also read Chap. I). 



CHAPTER X. . • ’ 

Germany undj^r Hrrr HmsR. 

Recent Changes in the German Constitution.''' 

The Nazi revolution has been effected without any 
breach with the existing constitution. A complete reforma¬ 
tion has been brought about, step by step, in a perfectly 
legal manner. The State consisting of so many parties has. 
vanished, having place to one erected on the leadership* 
principle. 

Long before Hitler came into power, the parliamentary 
mechanism had ceased to operate. Bruening and Von Papea 
and^Schleicher—all had found that majority decisions were- 
not forthcoming in their support, and the country had to be 
more and more ruled by emergency decrees under Articles 
4S of the Constitution. As a result the office of the President 
came to assume a significance which was never intended for 
it by the Weimer Constitution. 

Hitler became Chancellor on the 30th of January, 1933. 
The new elections of March 5, 1933 gave the National 
Sozialistische Deutsche Arbeiter Partei (the abbreviated 
name of which is N. S. D. P.—National Socialistic German. 
Workers* Party) 288 seats, and 52 were won by the asso¬ 
ciates of the Naii Party. Enghty-one communist members 
were refused admittance in the legislature, and, thus, Hitler 
could count on 340 votes out of 586 in the Reichstag. 

On March 23, 1933, the Reichstag passed the. famous 
ENABLING LAW, which gave the Government futf powers 

* Stunmari^ from a Broadcast speech by Hnr Eduart Von' 
Seizani, Acting Congd-Generid for Gertnany, from Qdditta ftirtidn^ 
Affirlfa Patiifi, Deceinber/3, ^ 
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to make laws, and even to alter the Constitution without 
■parliamentaiy procedure. This law was to expire on April 
.h 1937. 

In Jtme, 1933, the Social Democratic party was refused 
^ntry in the legislature. Gradually, the other parties dis- 
.•solved one after another, and the National Sozialistische 
Deutsche Arbeifer Partie was the only one left in the field. 
'The election of Nov. 12, 1933 confirmed the position of the 
<k)vemment. 

On December 1, 1933, a law was passed to “SECURE 
THE CO-ORDINATION OF PARTY AND STATE,” 
■^vhich made the—National Sozialistische Deutsche Arbeiter 
■partei a semi-govemmental institution of public standing 
-with its own procedure for infraction of discipline. Public 
officials were to render legal assistance to the party officials 
entrusted with the application of the disciplinary code. The 
Deputy-Fuhrer of-the party was raised to the position of 
A Reich Minister. 

The reins of government of the various provinces were 
.also being simultaneously taken up. In March, 1933, the 
Reich Minister for Home Affairs intervened in most of the 
Provincial governments, taking charge >of police, etc. On tlw 
10th April, Georing was made Prime Minister of Pru^ia 
:and Minister for Internal affairs. THE FIRST LAW 
Foil THE UNIFICATION OF THE PROVINCES 
AND THE REIGH of March 31, 1933 deprived the pro¬ 
vincial governments of evefy foundation, and Nadonal 
.Socialist government was installed in all the provinces. The 
SECOND LAW FOR THE UNIFICATION OF TH? 
PROVINCES AND THE REICH was introduced on tlife 
7th A)^lf 1933, appointing Reic]i Governors with powers 
M dismiss members of the provincial legisla'-. 

IfSHr^d gbvemm'ent officials. . 
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The next step was the LAW ANENT REICH RE^ 
lEORMS of January 30, 1934. Through it the Provincial 
Diets were dissolved and sovereign rights transferred to the 
Keich making the provincial legislative bodies subordinate to 
the Reich Government. Tl^e latter was also empowered to 
•draw up a new Constitutional law. The Reich Council was 
.abolished in February. 

After the death of President Hindenburg, Hitler took 
the office of President also on August 1, 1934. This step 
was approved by a referendum on August 19 following. 

On January 13, 1935, the Saar Plebiscite took place 
with a 90.76% vote for return to Germany, 8.4% for the 
.status quo, and 0.4% for France. On the 1st March, the 
restoration of the Saar was accomplished. f 

The establishment of a German Air Arm was announc- 
-ed on March 9, 1935. Seven days later, “compulsory 
military service” was re-introduced. The strength of the 
^avy is determined by the Anglo-German Naval Agreement 
of June 18, 1936. On the 7th March, 1936, Germany sent 
troops to the demilitarized Rhineland zone, on the ground 
that the Franco-Soviet Pact represented a unilateral repu¬ 
diation by France of her obligations under the Locarno 
Treaty. 

On March 29, 1936, a Reichstag election was held, and 
'the people gave a vote of confidence to the home and 
foreign policy of the Fuhrer. Nearly 90% of the voters 
•came to th^e polls, and of thSm, again, 99% voted .in faA'our 
-of Adolf Hitler's Government. 
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CHAPTER X. 

The American Constitution. 

British dement in U. S. A.—^Though the populations 
of the United States to*day is largely an admixture of the 
settlers of all European countries, yet however, originally 
and even to-day the British element preponderates. So the- 
political institutions of the United States are mainly British 
havin^nly developed new and characteristic forms adapted' 
to" the new surroudings, — geographical, political, economic 
and social. 

Early Political institutioiM in U. S. A. 

The early British emigrants established small scattered settle¬ 
ments in different parts of the country and with their increase in size* 
and population there developed different types of political institu¬ 
tions, mainly British in character, adapted to local conditions. 

Three forms of governments were developed: —(a) govern¬ 
ments by charter, (b) proprietory governments and (c) dheet govern¬ 
ment by Britain. Trading companies were conferred chatters and 
through that instrument they acquired territories and established^ 
governments. Again,•some private persons were granted colonies- 
by charter from the Crown. These people appointed governors and 
councils.* Further, direct governm^ts were granted in son^ cases by 
the Crown , and governors and councils were appointed by the Crown 
diiectlyl But in all the above three forms of governments consider*' 
able amount of local authority and sdf-govemment prevail^ ' Tfaia^ 

love for self-government wfai^ was freely aUowed to be permeated^' 

-i-- 

. f'f'The colonies of Pennsylvania ^4 Delaware belong to WilUana 
hence came Jdid . name-df the former colony. New York 
to the Duke of Yoifc and Maryland'to Lord Balti^rft 
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among t|ie people^‘ivfaen kter on uros duicM by the Aibitrftiy snd 
repressive pblicy of the home govenuhent, 'develop into a letf crM 
lor ind^jendesice. ^» 

3tag«s in tho development of tho Union.—> 

The first stage (1643-1683) shows a period of loose coqleder^im 
to arrange a common defence against the Red Indians. In 17^ 
there was another conference of (gonial delegates which discdssed 
plans of unirni. In 1765 the delates from nine colonies m^ to 
lijrotest against the right of Briti^ Parliament, to tax the ColonisbL 
In 1774 there met a number of inter-colonial “cohgresses.” The official 
<dedgnation of these congresses was; “The United States in Cmigress 
assembled.*' • In 1776 there was the Dedaration of Jnd^fienSenee. 
In 1777 the Articles of Crnifederation- were drawn up and iml78^., 
they were adopted as law. This was the first distinct wrpten 
<of the American Union and establi^ed a federal form of gdvetnment 
in the United States. In 1787 a Conventimi ntting at Ph^delphia 
framed and introduced the present federal form of goveim^t for 
the old confed^te constitution^ 

Since tlie Declaration of Independencob 

When in the latter part of the 18th century (1776) 
the North American colonies revolted against England and 
made a Declaration of Independence the groups 6f settle*', 
ments numbered some thirteen colonies on the eastern coast 
of the Atlantic. All- owed allegiance to the British Crown 
but practically each colony was a self-governing common- 
■wealth left to manage its own affairs without scarcely any 
interference from home. Between the various colonies 
there was no other political connection than that wh.ifdi arose 
-from all of them belonging to the same n^e and' realm. 
When the repressive policy of the home government stirred 
thepi gieatly, they naturally aimed at organizing themselveii v 
with a view to resistence. Consequently, a revolutionary 
congress met in 1775. * 

In the next }ear it declaied'the 

af f^-co/bnigi^and'ln 1777 fffkmed the'Articles'df Gonfede^*; 
tion and Per^tual Untoh** wherti>y the 

■ 5 “ 
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entered into a firm leagueof friendship with each other, both 
for offensive and defensive purposes. This union bar rather 
a league than a national government for it possessed no* 
central authority except an assembly in which eveiy state 
had one vote irrespective of its size. This assembly had 
no authority over the individual citizens. 

After peace was tnadb with England in 1783 the 
necessity'was felt, for firmer and closer union. In May 
1787 ^ convention* met at Philadelphia to discuss matters.. 
Their was to revise the articles of confederation in a 
suitable way. The inadvisability of this was soon apparent 
'ihld so thejr decided to draw up a wholly new constitution tor 
^e corMered and ratified neither by the congress nor by the 
state legislatures but by the people of the several states. 

Bryde says *‘the convention had not only to create **de novo** on 
the most slender basis of pre-existing nation^ institutions a national 
government for a widely scattered people but they had in doing so 
to respect the fears and jealousies and apparently irreconcilable 
interests of tiiirteen commonwealths to all of whose government it. 
was liecessary to haive a sphere of action widtf enough to satisfy a 
deep-rooted local sentiment and yet not so wide as to imperil national 
unity.** 

With English constitutional ideas before .them and' 
with*the experience of the different American colonies, the 
present constitution was formed and by 1789 it had been 
ratified by the various states. This ratification.made the- 
iimerican people a nation. It turned what had beeiji pierely 
a league oj^ptqtes into a federal state by giving it a nationaL 
governmetii^:^ith a direct authority. over all cit^tens. The 
oopistitution was made rigid and has been little, changed 
from that day to this, there having beentonly a little over 
^two scores of amendments. 

t * 

iPoar.'QlglMti of tho frwnora^ of tlio ooMtitutioii^' 


«^7%ose who 'di$w up &is cpustitlitioil *set before 

four d^iecb ,whieh they con^deie4.es6eniM>r^ v ^ 
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1. Its'strcngtil and efficien^^. * „ ■ , :'‘ 

2. The mdependence of eack of its gQVttwp^ 

deparhnents. ’ . 

3. Its dependence on the people. 

4.. The.security under it of individual freedpnit- 

The first of these objects wa^ sought by the creation 
of a strong executive; the second by the separation of th^ 
legislative, the executive and the judicial powers from one' 
another and by the contrivance of various che^ and 
balances; the third by making ail offices of authe;^'^l^ve 
and elections frequent; the fourth by the aforemem M 
checks and balances so arrafged as to restrain^^lig^ 
department from practising tyranny and by placing eeAaiii 
rights of the citizen under the protection of the written 
constitution. 


The Federal ModeL 


On the model of the state legislatures of the different 
colonies, and also on the British Parliament they ci^te<jpa 
legislature of two houses, known as the Senate and .ffie 
House of Representostives, of which the former is to r^re* 
sent the states equally, and the latter the people proportion* 
ately. An ' independent executive was created in ^ 
President of the United States. Further, it was decided 
that the judicial power, should not be placed under the 
President or the Houses but should he alongside of tkemix 

It has been said that tj^ere^is little in the iodMtiUion 
that is new, there is much that is as old as Magna Charta. 
Truly speaking, t})e experiences of the English lOpnsfftution': 
supplied a good Starting point. The King and'the Pariia* : 


ment furnished models for the President 
of Cpngyess. Not ’only the methods but 'i^ sp^ 
^gliria leonstitu^B w^^slsa^app^ciat<Ml:>%^ 
pf the. eqn^titutloii.’^ o£ the 
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governments, we h^ve already seen, also furnished a good 
guide. The English common law was mainly adopted. 

But the commonwealths showed no great Section for the 
constitution. The main reasons were that (1) they had not as yet 
cmceived the idea of being units in a nation and what patriotism 
individuals did show was for their particular state. 

(2) The distance between the states and the difficulty of 
tran^XHl also retarded the growth of the idea of nationality. 

(3) Furth^, there was a great social difference between the 
- northern and southern states which stood in the way of progress 

and this'^BS^. the existence oi davery in the South. The Civil War 
of defeat of the South practically abolished this difference 

C JtMlr 'institutions and made the union complete. The states 
reaft^^became similar in character and sentiment. 

devdopment of commiij^icaticais (railroads), the establidi- 
ment of new states in the west, wars with England and Mexico, 
the Civil War between the North and the South, all contributed to 
the growth of the idea of American naticxiality. 

CoBslitutional devdopmeiit in England and America. 

—There are striking similarities as well as differences in 
the courses of constitutional development in the two 
countries. 

Ditsimilaritiea: — (a) America is a union—a federa¬ 
tion, while England is a consolidated unitary state. In 
England the integration came about by compulsory 
absorption^ in America by voluntary association and contract. 

(h) In Englai\d constitutional development was 
conscious and deliberate. 

(c) English constitution is unwritten and flexible, 
the American is written and ri^d. r 

8iiiiilaritias:-^(a) The direction ' of development 
was almost identical. The early American settlements 
«ha4 their parallel in English village communities, the Saxon 
Mf^tdrchy in the colonial commonwealths of America, 

, tile establt^ment n/ national Bnglisft monarchy in the 
A^&ation of the nattonud union of ike United Statfix. 
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(2>) English law and precedent were substeptHdEyr 

followed in American con^itutional development. 


ElemaiU of the Americaii Coostitatioii. 

The American constitution consists of five elements^, 
(o) the original documents, (h) the nineteen amendments, 
(c) the statutes supplementing the original decisions interp|r)6- . 
ting the constitutional laws, and {e) customs and usages^ 

The constitution is a growing one and not particularly 
rigid. Sometimes the growth is unconscious, e, ^ji^through 
customs, and sometimes conscious, e. g., throHi^ s^tutes 
and amendments. A writer has likened it ^'to'k-imtin^ 
dock which, while firmly attached to its mDoringS^c^ not; 
therefore at the caprice of the waves, yet rises aha'fall^ 
with the ti'de of time and circumstances.” ^ 


Federal Character of the American Conatitatioii. 

A federation reveals, says Dr. Finer, the following 
qualities different from those of unitary states:— 

(1) The distribution of legislative powers. 

(2) The distribution of administrative powers, 

(3) Representation of the states in the Federal 

Parliament. 

(4) Special revenue arrangements. 

(5) Special judicial arrangements. 

(6) Stipulations relating to the form of state 

government. 

(7) Specially difficult amending processes, . 

{%\ Allegiance and succession. 

Let us discuss how far the above characteristics of a 
federal state apply to U. S. A. 

(1) Federal states may be of three different . 

perfect, imperfect and of intermediate A.perfd^v 

federatiaa ill one in which,4he central government is supine;; 
and tdi residuary powefa. befbryg to it. Cana4f|:^a^.^.|^H 
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present German constitution belong to this type. An 
imperfect federation is one in which the residuary powers 
belong to the states and the central government possesses 
powers which are strictly enumerated. Between these two 
types come the intermediate type in which in some matters 
powers are conceded to the component states while in other 
matters the federal government exercies it, e. g., in U. S. A. 

(2) In U. S. A. administrative powers are vested in 
the President and the execution of federal laws is vested in 
the fedei^l^-executive. In Germany which is a perfect 
federation the federal laws are executed through coercion 
by the component states. In U. S. A. the federal officials 
directly execute laws upon the individual citizens. 

(3) The equality of the states has been recognized in 
the U.S. A. federation. Each state is to send equal number 
of representatives. In Germany bigger and more populous 
atates have been given greater representation but no state 
•can have more than two-fifths of the total membership. . 

(4) Special arrangements subsist in federal states 
which provide revenue to the central and local governments 
respectively. Federal taxes are uniform throughout U. S. 
A. Local taxes vary according to needs and choice. 


(5) Two sets of courts exist in U. S. A., federal and 
state courts. The federal courts deal with matters as 
•empowered by the constitution. In Germany justice^ is 
administered by the state courts. For uniformity in, 
judicial administration a supreme court of appeal has been 
established. 


Jn U. S. A. as well %$ in Germapy^ the constitution 
that all component states must have a republican 
fe/mi^f gDVCinimeiit. 

atnetufinent- of' the U; A. constitutloKt 


a fouikiaboiiit process. In Gektnany it maymade. 
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by an jarnuig^^t between the two houses or thi^t^h thibf 
Tecourse of a popular referendum. j 

The American constitution may be amended tk0_^ 

following ways ,*.—^In the Congress, whenever iwo-thi^ds af 

both houses shall deem it necessary, shall propose amend-t 
ments, or on the application of the Legislatures of. iwg^^ 
' thirds of the several steles, shall call a convention for 
proposing amendments which in either case must be ratified 
by the legislatures of three-fourths of the several states, or 
by conventions in three-fourths thereof. 

(8) The union or federation is an organic One. An 
:attempt at secession means revolt. The federal state being 
•one whole there is one sovereignty. 

Cliaracterittics of the American Constitation. 

(1) The American constitution though a written 
document, many unwritten elements have entered into its 
^composition. Customs, usages and conventions have td^y^ 
the same force as the laws of the constitution and none 
•dares to violate them. There is no mention of the cabinet 
•in the constitution but it has evolved and exists. The con¬ 
stitution provides that the President should make appoint-^ 
-ments subject to the advice and consent of the Senate. But 
the latter is never consulted nor has its consent' been 
refused. Though there is no such provision in the consti¬ 
tution, still no President seeks election for the third time for 
the American Presidentship. 

(2) The American corutitution is a rigid one. 

(S) it recognizes the theory of Mr separation of 
powers. . fc 

(4) It recognizes the supremacy of the fionstitutioHi, 

It considers all tkws other tham the consfituti^nal’laws ^. 
be ittfeiior in'Status. ^''' ^ v. 

(5) ^/f accepts *the.i doctrine fudi^ supfeOfo^t^^ 
it t^cogntaes tlu cohstittitional laws to he-supedij^^^^ 
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the ordinary laws, a judicial organization is found indis- 
pensable to interpret and to decide between them. 

But tlhis stress upon constitutional laws has made the 
American Congress a non-sovereign law-making body. ^The 
inviolability and sanctity of the constitution has made the 
legislature impotent. So healthy political training through 
party government has become the substitute. The Courts: 
which interpret the constitution cannot also avoid the 
political bias in their decisions. Further, in the discussion 
of political questions more stress is laid upon their consti¬ 
tutional technicality than upon their merits. 

(6) The American federation is an organic union 
created by the grant of powers, i.e., by the giving up of 
sovereignty by the component states in favour of the 
federation. 


Division of powers: Federal and Constituent. 

The essence of a federal government is that the powers: 
of the government are necessarily to be divided among the 
central and the local governments according to the principle 
that the fonner is to be entrusted with such powers as the 
command of the army and navy, foreign relations, etc.,, 
which are essential for the safety of the state, and also those 
powers which ought to be uniform within the state, e.g.^ 
the powers of coinage, management of post office and 
telegraphs, criminal laws, etc., while matters which relate 
priinarily to local affairs should be, left in the hands of the 
constij^uent or local governments. Further, whesi there is 
conflict,of opinicm as to whether certain matters should fall 
within,, ffie jurisdiction* of ‘one or the pther, the modem 


tendency is to leave them in the hands of the federal 
^vertoent. The two $ets of governments have no power 
'to li^f^ire .wiffi ea^^ other's powers conferred by the 
‘conmution. \ \ 


I 
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Actual divuion of powers in America. 

(1) Powers reserved to the Federal— coptrols the^ . 
foreign relations, declares war and makes treaties, is In. 
charge of the army and navy, regulates fiscal lav4, runs^ 
post offices and the telegraph, undertakes coinage, controls- 
naturalisation, and raises taxes for the federal government. 

(2) Powers reserved to the States. —^The list ia- 
inexhaustible. Each state controls its education, trade and* 
commerce, citizenship rights and duties, obligations between-r 
husband and wife, parent and child, and so on. Woodrow 
Wilson states: **Space would fail to enumerate this vast" 
range of power; to detail its parts would be to catalogue 
social and business relationships^, to set forth all the' 
conditions of law and order.” 

Questions. 

^ 1. State what appears to you to be the outstanding-features of" 

the American constitution. (Cal. 1934). 

2. State the extent to which the original American constitutioit ^ 
reflected the idea prevalent at tiie time it was drawn up and (discuss, 
how and how far it has since undergone modification in response to 
changes of ideas. (Cal. 1929). 
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CHAPTER XI. 

Tb^ F^erai« Exkcutiv^. 


The Pk’esident. 

1. 'tlie President—the federal executive.r- 

• The President must be a native-born citizen of the 
Vnited States, at least 35 years of age, and must be a 
Tesident within the United States for fourteen years. His 
term is for four years. 

The President is the real executive and is directly 
■elected by the legislature as in France. But his election 
dififers from the election of the German President in this 



that while in Germany the president is elected by the people 
by a direct system of election, in America the president is 
•elected by the people by an indirect system of election. 
Each state chooses a number of electors for presidential 
•election: these electors in each state later on meet on a day 
fixed by law and vote in writing for the election of the 
President and the Vice-president. The latter are elected 
"by a majority of such votes. * 

^ The presidential electors can seldom exercise imy 
individual right of ^discretion. They are elected through 
the help of one or the other political parties on giving a 
pledge that they would vote for a particular candidate* 
Thus \the President is virtudUy elected, though mainly 
through party influence, by the people. The double system 


of elaction^ was originally introduced so that electors be 
*i^ho would be< certain to reflectmtelligence 


votes CMt they are piit In a sealed boa. and 
Dsiatiid 71^ preside nt of the S^iate counts the vo^ 
finnounoes die rsiPults before b(Mh the Houses* 
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and patriotism of the whole citizenship.* Thot^l^ theit' 
is no limit on his re-eligibility, the refusal of Geoi^,' 
Washington to stand for election for the presidential g^ei^ 
for the third time has established a precedent, an unwritten 
law, which has not as yet been violated. 

A president can be removed from office during his term 
•only by means of impeachment, when the House of 
Representatives impeaches and the Senate sits as a law-court 
with the Chief-Justice of the Supreme Court as the 
presiding officer. Two-thirds majority is required for 
conviction. The impeachable offences are treason, bribery 
•or other high crimes and misdemeanours. In case of a 
■conviction as‘the result of an impeachment, or in case of 
•death, or resignation or inability to discharge his duties, 
the mce-president acts in his place. Ordinarily' the latter*s 
•duty is to preside over the Senate, of which body, however, 
lie is riot a member. 


President’s powers and functions. 

It might be classed under four heads:—(1) Functions 
relating to foreign affairs; (2) functions relating to domestic 
■administration; (3) functions relating to legislation: and 
^4) powers relating to appointment. 


.«(!) LiMITI:d towers in foreign AFFAlRS.-^^hr 
preAdent has not altogether a free ^hand in foreign 
policy. He has only the general control. I{e receives 
-foreign ambassadors, but for the making of treaties he 
requires ths approval' of the Senate and this necesritrites 
his being in constant communication with Foreign’ Affiairs* 
Committee of that body. The supplies for w^ must be 
Voted by t^e Ho^e of Rep'resentariyes.. ;; ' V. 

(2) POWERS IN nOMESTld 

•—iAs t^ greater part of law ,dnd administirition ii 
the respective ' govemme^ pi ind a|. 
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administration is mainly regulated by statutes, the domestic 
authority of the President is ordinarily not very extensive. 
He is, however, C.-in-C. of the Army and Navy. He has 
the power of pardon, 

(3) Functions relating to i.rgisi.ation. —In regard 
to legislation the Presidents power is more important. 
When a bill from the congress is presented to him, he may 
sign it and thus make it a law. If he does not approve of it,. 
he may send it hack zvithin ten days, stating his disapproval. 
If both houses pass the bill by a two-thirds majority, it 
becomes law immediately without requiring the President's 
signature. If it fails to get this majority it is dropped.. 
Such a veto has often been made use of and to good 
purposes. Further, the President has the right of speak’- 
ing to the nation by addresses or proclamations. Not being 
a member of the Congress, he cannot introduce bills, all that 
the constitution allows him to do is to inform the Congress 
of the state of the nation and to recommend the measures 
which his experience in administration shows to be 
necessary and this is done by Messages” addressed to the 
Congress, the most important of which is that sent at the 
beginning of each session. Thus we see that the executive 
has got considerable negative power over legislation, though 
so far as positive powers are concerned the power of the 
American executive in legislation is markedly inferior. The 
executive has got no sit in the legislature, nor can introduce 
any financial or other measure. Thus the power of initia-' 
tion absent. The divorce of the executive, from the 
legislative* power which is euphemistically called the 
independence of the executive (executive irresponsibility) 
is ong:^ the weak points of the American constitution. 

:,^4) PoWRRS RnLATINO TO APPOINTMiBNT.-*-T^r 
is 0ozved to choose his subordinates (exeeutkfS) „ 
Altjpugh the Constitution enjoins that he shonld s^ 
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aflvice and consent of the Senate to make appointments^ 

yet he is generally free to choose his cabinet ministers. 

.■ ' 

The members of the executive cabinet are eight in. 
number. They include the six Secretaries of State,-—of the 
Treasury, War, Navy, Interior and Agriculture, and the 
Attorney-General and the Postmaster-General. None 
of these can .be a member of either houses of congress 
•during his continuance of office. 

The Secretray of State is in charge of foreign affairs. 
The Secretary of the Treasuiy is the finance minister but 
he cannot take any active part in levying taxes. The 
Attorney-General is the head of the judicial department 
.and the President’s legal adviser. 

Does the American President reaUy govern ? 

The consensus of opinion is in favour of accepting 
the view that the American President really governs. The 
framers of the constitution wished to create a strong 
executive independent of the two other departments and 
.so concentrated executive powers fully in the hands of a 
:single person. 

The Jackson-Lincoln theory of presidency is that “the 
President is the steward of the people and he must assume 
that he has the legal right to do whatever the needs of the 
people demand’’ unless it is repugnant to law. 

“He is the nearest substitute for a royal ideal which 
the American possesses.” • 

Through his relations with the press he has cast into 
the shade the Congress. He gives two weekly audiences to 
the representatives of the press. Through th>9 device h^ 
attempts to secure the sympathy of his pepple, to hrow-beaif: 
the |Con§^ss and take a l^d in legislation. ; . 
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Questions. 

1. Describe the powers of the President of the United States. 
(Cal. 1918,1926). 

2. Compare the constitutional powers of the President of the 
United States of America with those of the British Prime Minister. 
(CaL 1933, Hons. 1929). 

3. Qonjpare the position and powers of the President of the 
Frendi Republic with those of the President of the United States. 
(CaL 1922, 1923). 

4. Describe the composition and woiicing of the Cabinet of the 
President of the United States of America. Compare it with the 
Cabinets of France and England. (Od. Hons. 1926). 

5. What are the dikingui^ing marks of the presidential system 
of government? In what respects does this system differ from the 
Cabinet System. (Cal. 1936). 

6. Describe the position and powers of the Head of the Federal 
£3(ecutive in the Unit^ States of America. (Cal. 1935). 



CHAPTER XII. ^ 

Th^ Fedesai, Legisi<ature. 

The Congress. 

I 

The Congress. 

The two houses of the legislature in America, the 
Senate and the House of Representatives, taken together ie 
known as the Congress. The folbwing three points about 
the Congress are worth noting:— 

(1) It is not like the parliaments of Europe a sovereign 
asseinbly but is subject to the constitution which only the 
people can change. 

• (2) It neither creates nor dissolves the executive whicli 
springs directly from popular election. 

(3) Its sphere of legislative action is limited by the 
existence of the government in the several states, whose 
authority is quite as well*based as its own and cannot be 
curtailed by it. 

A. The Sonato. 

The Senate consists of 96 members; each of the 4S 
states having elected two members. A Senator must be of 
30 years of age and an inhabitant for 9 years in the state 
which elects him. His term of {yffice is for six years and he 
is re-eligible. One-third of the members retire every two 
years. A Senator can hold no office under the state. The, . 
Senate is presided over py the Vice-President—^who- has 
only a casting vote in case of a tie. 

The Sei^tor is not in any sense the,.de!^|fr of the^ 
government of his atate. He is popularly .^dected and 
rqsre^tatiye of the peo^ oi^ his atate.. He votes laerarik 
tp his <^!?|t|on« ^ 
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jFimctioiu of .the Senate. 

(1) Legislative .—^The legislative function of the Senate 
is to pass, along with the House of Representatives, bills 
which become Acts pf Congress on the assent of tne Presi¬ 
dent. It cannot,, however, initiate bills for raising revenue 
(money bills) hut it can amend money bills. 

(2V, Executive .—Its executive functions are to approve 
«r disapprove of the President’s nominations of federal 
•officers and to approve or disapprove of treaties made by the 
President. In the latter case approval must be by a two- 
diird majority. 

(3) Judicial .—Its judicial function is to sit as a court 
ior the trial of impeachment cases preferred by the House 
«of Representatives. Members of the Senate vote as indi¬ 
viduals; the votes they give are their own and not of the 
•different states they represent. 

r 

Speaking of the quality of the Senate, Bryce says : “The 
.-senate has succeeded by effecting that chief object of-the 
fathers of the constitution, the creation of a centre of gra^ 
vity in the government, an authority able to check and 
•correct on the one hand the democratic recklessness of the 
Houses, on the other the monarchical ambition of the Presi¬ 
dent. The Senate has succeeded in making itself eminent 
.and respected. It has drawn the best talent of the nation 
.so far as that taleni flows to politics into its body, has estab¬ 
lished an intellectual supremacy, has furnished a vantage 
ground from which men of ability may speak with authority 
to theif fellow-citizens.” 

Probably no Second Chamber in the world to-day has 
^an inSucttce so real and direct, not only in the most obviously 
jiatipnal concerns, such as fore^ affairs, but down to 
yetipsminutest. bushes of legislation, including finance. ^ 

, powerful is the Senate, indeed, that ^rof^ laski It 
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as the sole effective federal Chamber in the Suited Sta^ 
llhi^ugh its standing committees it keeps ia touch with 
•executive departmenti^ It. alone controls the President and 
ratifies treaties. Its refusal to ratify ^he Covenant of %e 
league of Nations adumbrated and signgd by President 
Wilson, is a matter of historical importance. 


.'B. The House of Representatives. 

It represents the nation on the basis of population as 
the Senate represents the states.. Each state is allotted a 
number of representatives on the basis of population and 
the state undertakes the task of arrai^ing- the electoral 
'districts. The number of representatives who originally 
counted only 65, has increased to about 400. A member 
must be twenty-five years of age and he is to hold office for 
two years. 

Tunctions of the House. 

(1) Legislative .—Its powers are extensive. It has the 
•exclusive right of ori^nating money bills. The executive 
unlike in other states has no power in initiating and con¬ 
trolling legislation. 


(2) Executive .—^The House takes part in no executive 
-functions. ,The Senate monopolises it. 

The President of the House is known as Speaker, But 
the function of the American Speaker is diametrically db*' 
-posite to that of the English Speaker. In England the 
■speaker is not a party man, in America he is. He is the 
leader of the party having a majority in the House. He 
•appoints the members as well as Chairmen of all ComfkitteeS’ 
•and thus shapes legislation. In short, the American Speaker 
stands almost in the position of the British prime minister^:^ 

Thu Conumttee'.aystcttb 

1 VBadi eveiy bijf is feferred to some ofie-olf 
;«cdi^itt]^8'appointed ; Althc^i^i 
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^mmittees do not technically possess £lie power of initiating^ 
bills, yet they can do what amounts to, the same thing by 
transforming bills referred to them, of by obtaining one^ 
suitable to their desire. They can also shelve bills eternally. 

The present system of committees has got greater- 
defects than merits. 

Amc^ng the defects we find that (o) the utility of the- 
house as a legislative body is destroyed since the greater part 
of the legislative work is done in the committees; (&) as the- 
best members are scattered by being appointed chairmen 
of the various committees, no bill gets the advantage of 
searching scrutiny and constructive suggestions; (c) oppor¬ 
tunities are opened for underhand and corrupt influences to> 
be at work because in a small committee the vice of a 
recalcitrant member is well worth securing. 

Among its merits we observe that (1) the system-, 
enables for more number of bills to be undertaken and' 
disposed of; (2) and it also supplies experienced and trained*^^ 
men better fitted to shape legislation. 

The American Cabinet. 

American Cabinet is something different from the- 
cabinets that exist in England, France or Germany. 
The ministers are appointed by the President, are his sub¬ 
ordinates than his colleagues, do not belong to the. legislature- 
nor are they responsible to it. The American cabin^ has 
this similarity with the English cabinet that in the cases of 
both of them, the constitutions do^ not recognise cthem. In 
the American constitution, however, there is a mention of 
the ^heads of departments’ who might be consulted by the 
{’resident But the Presidents have always arranged for 
full-fledged cabinets. It .generally consists of ten«members- 

aulyises the President. It is an advisory and a driibera- < 
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The members the cabinet as heads of departm^9/ 
are responsible to tfeei^ President and must act according tO' 
his direction but generally he gives them consldexabter 
latitude. 


Questions. 

1. A Second Giamber is almost invariable in a federation as the 
United States is, why? (Cal. 1924). 

2. Of all the Second Chambers you have studied, the Frendi' 

Senate is the weakest and the American Senate is strongest. Disqkaa. 
(CaL 1925). ^ 

3. Write a note on the committee organization of the legislature 

in the United States and indicate the influence of Committees on 
legislation. (Cal. Hons. 1924). . '' 

4. Describe the position and powers of the Head of the Federal 
Executive in the United States of Aenorica. (C^. 1935). 



CHAPTER XIII. 

Th^ Fkdbrai. Judiciary. 

The Judiciary* 

A federal judiciary is necessaiy to interpret and apply 
the laws of the constitution. The state courts are incom¬ 
petent to deal with questions which are of an international 
character, or relate to stale with state, etc. 

The federal courts fall into three classes :— 

(Ij The Supreme Court which sits at Washington. 

(2) The Circuit Courts. 

(3) The District Courts. 

There is also a less important court called the Court of 
Claims. 

The Judges are nominated by the President and this 
nomination is confirmed by the Senate. They hold office 
during good behaviour. Thus the independence of the 
judiciary has been secured. 

Their jurisdiction extends to: —(1) Cases arising out 
of the constitution, the laws and treaties; (2) cases affecting 
ambassadors and other public ministers; (3) cases of ad¬ 
miralty and maritime jurisdiction; (4) cases relating to 
cpntroversies between the stalest etc. , 

Uftder this judicial system there is no conflict between 
the hw-eourts and the legislative body. The conflict is 
ifetween different kinds of laws. 

^ America there are laws of four different kinds: (1) 
jco^^thtionalIffufs; 42 )' the federal statutes; (3) the stite. 
\g^titutions;-:Znd (4) tht state statutes. 
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X .he relative strength of these is according to their om^ ’. 
and if the juchcature declares that two of them Ate i|i 
flict then natural]^ the stronger takes precedeh«|»/ . !^h^:; 
Supreme Court is the interpreter of the Co^titutiOH..\: . 


It is therefore, as one noted writer said, "the keeper.^ 
of the conscience of the people who have resolved to restraiti -, 
themselves from hasty or unjust action by placing their, 
representatives under the restriction of a permanent law:^ 
It is the guarantee of the minority who when threatened by 
the impatient vehemence of the majority can appeal to diis. 
permanent law finding the interpreter and enforper'thereof 
in a court set high above the assults of faction." 


Commonwealths of America. ^ 

Speaking of the independence and considerable power 
of the constituent states of U. S. A., Woodrow Wilson 
remarks that 'the states still carry by far the greater part, 
of the weight of the governing function: still constitute the 
ordinary fountains of justice and of legal right, still stand 
nearest the people in the regulation of all their social and 
legal relationships." 

The autonomy and independence of the states consist 
in :— 

(1) Their absolute power of shaping their own ednst^ 
tution. Only it must be a republic. 

(2) Each state for its executive has an elected governor 
(with his nominated subordinates) and a bi-cameral . 
legislature. 

(3) E)ach has a system of local government within..? 
itself and a system of state and local tojcaiion, 

(4) lEach has a court from which mi appeal lies?^;? 
any federal court except in cases which concern ildcW - 
^gislation or the feder^ constitution* 
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(5) Each state vasiy admit persons to its citisenship at 
times or on conditions wholly different from those set down 
by other states. A man only gains active citizenship of the 
United States by becoming a citizen of some particular stat|. 

The limitations on the power of the state govern^ 
ments: —(1) They cannot secede; (2) cannot exercise 
powers that-have been expressly conferred on the federal 
government^' (3) and such powers which the constitution 
withholds from them. Speaking of the limitation on the 
powers of the state governments, Bryce says, “in the parti- 
tionment of governmental functions between nation and 
state, the state gets the most but the nation the highest so 
the balance between the two is preserved.” 

Local Governments. 

In the United States local governments are arranged 
generally with reference to historic and organic basis. The 
smallest local government unit is the township, A group of 
townships compose a county. Complete local autonomy 
prevails ever 3 ^here. In small townships town meetings 
manage the affairs, in larger ones elected municipal council 
governs the township. In each case they are annually 
elected. The county which is a group of townships is 
governed by an elected body whose functions are very 
limited, and include the construction of county roads, etc. 



THE SOVIET RUSSIA. 

CHAPTteR' XIV. 

Union of Socialist Soviet Republics. 

I. Political Histoiy. 

The vast Russian Empire was the result of conquest 
and annexation. The Russians were never a nation in the 
.strict sense of the term. They were a conglomeration of a 
large number of people, Russians, Mongolians, Poles, Jews, 
Finns, Tartars, Letts and others. The Russians has su^ 
•divisions even among themselves, like Great Russians, Little 
Russians and White Russians. The civilization they 
♦developed was more Asiatic than European. 

The vastness of her territories, the backwardness of her populatioiL 
the multiplicity of her races, her Asiatic traditi<ms all pmnted to a 
•despotic form of governnMtt. The Czars of Russia never dreamed of 
parting with an iota of political power in favour of the people. The 
freedom movement on ^e continent, the philosophy of the French 
Revolution and the liberal movement within the boundaries of Russia 
herself, altogether failed to make any impression uptm the rulers of 
Russia. 

In the meantime the teadiings of Karl Marx, Tolstoy and others 
began to stir the populace and a socialist party, known as the Sotkd 
Democratic Party, began to grow and acquire stroigth. Tyranhy and 
oppression of the Czars, their policy of unmitigated repression, their 
pertinacity for tabooing patriotic ideas and sentiments alto Jed to 
the secret anarchist organizations of the NihUists, Denumd for ' 
reforms was tantamount to revolution in |he eyes of the rulers. 

The defeat of the Russians at the hands of die Japanese, however,* . 
led to a revulsion of feeling and autocracy became alanhed. It r; 
wanted to* assuage popular feding by conoeiSni rkfomi In. I90&' 
the Czar pioposed to give a constitution to ^ pef^^ 


were cpnceaeog noweverg; ora not nungeie mxQcncy. ^ 
to temidn the diief exe^tive'aiid tliii'-minisdsa-me 
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responsible to him. A legislature of double diandbeis was created^ 
the 4 ipper was to be composed of the landowners, nobility, dergy,. 
industrialists and ^e representatives of the universities, half of whom 
were to oome by nomination of the emperor, and the lower house 
known as the Duma was to be elected by district assemblies throu|^. 
manhood suffrage. ' * 

The first two Dumas^ however, were composed mainly of radicals, 
and they openly criticized the scantiness of the reform and its sham, 
character. So they were dissolved. 

«i 

Autocracy thoudit of a reactionary policy to check the surging: 
tide oi democracy. The vuuUiood suffrage was abolished and the 
representation was to be not by population or districts, but by classes^ 
The iH'opertied class was given di^roportionately greater representa¬ 
tion. Thus the refcmns of 1905 were taken back by 1907 and demo¬ 
cracy was killed, scorched and hurried. 

The third and the fourth Duma that were elected according to 
die reactionary pcdicy of 1907 proved to be very tame. But this 
drove the moderates and the liberals into the embrace of the socialists.. 
Lastly, the Russian reverses in the Great War raised a great doubt 
in the competence of the government and when the much conservative 
and compromisingly co-operating Duma protested against tuiiversal 
waste and ccuruption end advised the government to concede to some 
mudi-neeeded reforms, the tame Duma, the henchman of the Czar, was 
given a rebuff. The Czar appointed reactionary ministers to boot to 
set matters right This led to the conflagration. Extensive r^orms 
conceded at this stage mig^t have saved the Crown and an autocratic 
regime. 

First Revolvtion: a parallel with France. 

Alike the French Revolution, the starving population came out 
on the streets of Petrogfad demanding food, aim when tro(^ were 
sent to wppress themi the latter refused to obey orders. The 
Bastille of Russia, the fortress of SL Ptter and Paul was stormed 
and the prisonjpa wem set free. The Duma appointed i provishm^ 
govemmmt (Hiihircfa, 1917) and promised a new constitution. The 
Czar^d to abdeate. 

^ < ‘ Ateog with Provisional Government another organization knom 
as t^.^l^Btrograd Soviet of ^Workers’ and Sddiers’ I)eputiea'. wm 
,For aometU^^ they;Worked at cross purposes but ultima]^ 
mmM in May of tl^ year. 
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Second Ro¥oli|tion» 

But aft oonfiiftion beftan to groar woiae an extreme aeCtipOi'.. 

SoM Democrats known as the Bohheviks secured niore powift & 
government. They had a definite programme and efikiertt tu^e^^k .. 
So the workers and the soldiers went over to their side and undj#^^' 
leade^ip of NkoUn LerUn they overfiirew the provisional gmNxh^ 
ment T^ey wanted not only political but eoonoinic revo^tion a% 
well. The Congress of the Soviets appointed a Council of Peeptdr ’ 
Commissars with Lenin at its head. 

The L^nites made peace with Gemumy, abolished private pro-^ 
perty and confiscated the instruments of pr^tiction from the uppm^ 
classes for the use of the proletariat. The Czar and his satellites., 
were either killed, or imprismed, or exiled. The whole c&untry was: - 
put on a communistic basis. 


II. Soviet Constitutions : Old iuid New. 

Between 1918 and 1923 through various constitutionat 
changes the present Union of Soviet Socialist Republic 
(including other Soviet States than Russia proper) was- 
created with a federal constitution. 

The constitution confers the right of suffrage <m all 
Russians, male and female, who earn their bread by ther 
sweat of their own brow and excludes those "w/io employ 
others for private gain” Thus the suffrage belongs to the 
^labouring and exploited masses” It abolishes private 
property and accepts the idea of nationalization of all instru-- 
ments of production. Thus the constitution is made essenr 
tially communistic and logically excludes as parasites other 
classes than the workers. . 

‘ » I ' ' 

The highest authority of the Republic is the Union 
Congress of Soviets, It is composed in a very complicated ' 
«and cumbrous way. Tts sessions are held once iq a 
and between the sessions a Union Central Bxecutivc 
mittee composed pi four hundred members ^ai;^ divided into^ 

' tyro houses and elected annually by the Congi^ ^asa^i^'^ 
the jmpremi li^htwe ;lt. e^eets every three 
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'^nd sits for a fortnight. The executive committee agaiti 
. mahitains a steering committee of twenty-one members 
^chosen by itself to carry on current business. It is said that 
.a small cabinet is in the process of evolution. 

The Union Central Executive Committee for carrying 
•on executive functions of the Republic elect the Union 
Council of People*s Commissars, a body of fifteen people, 
which is responsible not only to the executive committee hut 
•also to the Union Congress as well. One is appointed presi- 
•dent of the commissars, four are appointed as vice-presidents 
and each commissar is left in charge of an administrative 
•department. 

In Russia proper the All-Russian Congress of Soviets, 
•composed of a unicameral chamber is the ultimate law¬ 
making authority. 

In addition to the vocational system of representation 
.as opposed to geographical that obtains in Russia proper, 
another peculiar feature of the Russian constitution is the 
-distdnce that separates the sovereign power from the people. 
The Russian peasant elects his village Soviet; the represen¬ 
tatives from these bodies compose the district Soviet; the 
latter again sends delegates to compose the provincial Soviet. 
The provincial Soviet is represented in the All-Russian 
Congress and then finally in the Union Congress. We 
might call this a popular control, if we believe that by dilution 
the strength of a fiuid'increases. The Rtissian governmental 
arganisation may be compared with the party organization 
that prevails in America. *' 

, t , ^ 

The Now. (1936) Constitutioif of the Unioii of Socialist', 
Sqifift Republics. 


the 8th Congress of the Soviets on Dec. S, 1936i 
constitution haa been adopted known pO|()ularly‘ 
s^^e'Sfetih'Constitilllnn. Acc'oir^hg, to the lievv cbiisti*^' 
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tution, the U. $. S. ^ (Union of Socialist Soviiet.ltcipifh^ 
lies) consists of eleven republics—Russia/ Ulcra&se»;; 
White Russia, Aberbaizan, Georgia, Armenia, Turkn^Sh 
Republic, Uzbek Republic, Tadzhik, Kazakh and Klrjghia 
republic. 


It is a Socialist state of Workers and Feasants* 
The highest organ of the state power is the legislature 
•^the Supreme Council of the U. S. S. R. composed of 
two houses, the Council of the Union and the Council of 
nationalities. 


The former is elected by the citizens (rf the U. S. S. R. ^on the 
basis of one deputy for every 300,000 of the population. The lattor 
•consists of deputies selected by the supreme councils of Autonomous 
Republics and the Soviets of Toilers’ Deputies of the Autonomous 
Regions: ten deputies from eadi Union Republic and five from each 
autonomous region. 

The highest executive and administrative organ of state 
power is the Council of the Peoples Commissars of the 
U. S. S. R. ^ 

The highest judicial organ is the Supreme Court of tlie 
U. S. S. R. 


Sovereignty of the new constitution. 

Sovereignty is derived from the Communist party. 
The General Secretary of the Central Executive Committee 
•of the Communist party is the leader of the party and is 
practically the supreme authority in the state. All legis¬ 
lations and foreign negotiations arc either initiated or preli¬ 
minarily passed by the Secretariat of the Communist Party 
•organisation. Each organ of the state administration is 
practically always headed by a Party-member.- In eveiy 
locality, in every factory, in every Colkhoz (collective farm) 
there is a communist cell which watches the jpoSitical and f 
technical administration. “In this way, the members of the ' 
Party, distributed over th6 whble niechanism of 
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system, represent the controlling power which drives the 
state machine in the direction required by the General Secre-^ 
tary of the Communist Party along the so-called “General 
Party line.“ The party discipline is maintained by a special 
Party Code and by systematic purges. 

The economic and industriai, poeicy. 

The ecoaomic policy of the Soviet in regard to aiTtcidture is that, 
land is td apportioned '‘in the measure of each man's ability ta 
cultivate it** Its policy of industrial nationalizatwn failed purely 
because of economic reasons. Government officials failed to manage 
industries, workers deteriorated in efficiency and capital became shy. 
So private stores, factories, and trading were conceded on conditicat 
that the government be given a diaie in the ownership. It even 
invited foreign capital and enterprise. Thus individualism has been, 
partially restored. 

French end the Rutiien Revolutions. 

The French and the Russian revolutions have many points of 
similarity. In the process of up-heaval, days of terror, ab^ion of 
the state church, etc., we find a great deal of similarity. But the- 
most important point of difference lay in the fact that France had 
no idea of reconstruction, while Russia had Marxian philosoi^y to* 
serve as her guide. Russia like France destroyed the privileged 
classes but more than that struck at the bourgeoisie as well. France's, 
revolution was only political. Russian revolution was political, eco¬ 
nomic and social. 

If the idealism of the Rusrian revolutionaries fits with facts of 
life, it would really bring a great revolution in our thoughts and culture 
and would upset not only the modem political organization but also* 
our sodal and econondc structure. We would begin with Adm and 
Eve afresh. 



THE GOVERNMENT OF JAPAN. 

CHAPTER XV. 

Thb Japanese Constitution. 

Some forty years ago our nationalist poet deplored the 
iact that while Japan an “uncivilised” country of the Orient 
is independent and sovereign, India with Her civilisation 
lioary with age, still pines in bondage. But very few people 
know what a great transformation was upon Japan at that, 
period of her political history. In 1889 her present consti¬ 
tution was decided upon on the suggestion and report of a 
Commission that carefully examined the constitutions of 
Europe and America to serve as its guide. It was mainly 
■the work of Prince Ito. • 


L Executive authority in Japan. 

The Emperor. 

He is the hereditary monarch of the empire. He is the 
C.-in-C. of the army and navy and declares war and con¬ 
cludes treaties. His powers of appointment and dismissal 
are very extensive. He issues ordinances when the Diet 
does not sit. 


His legislative powers are theoretically extensive. All 
laws require his consent and he convokes, prorogues and 
can even dissolve the houses of the legislature. 

His judicial powers are not so extensive. He grants 
pardon and reprieve through his prerogative right. He iS 


euphemistically called the fountain of justice.. 

■Tim Chbi^ ■ ’ 

Though ’it^]yas orig^ly f^p^Sible to the 
bodem.t^<|efi^ is ^ V ' 
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A cabinet minister must belong to either of the two legis- 
la^tive houses. The usual strength of the cabient is ten. 
The cabinet as a body is unknown to the constitution but as> 
individual ministers they are so recognized. 

IL Legislative Houses in Japan. 

The House of Peers and the House of Representatives- 
together are known as the Diet. It controls all legislation, 
and the powers of the houses unlike in any other country 
are co-ordinate and equal in the fullest sense. Each house* 
has got a president and a vice-president. The proceedings- 
of the houses are public but on special occasions they may 
be secret. Members in both the houses enjoy equal rights- 
and privileges. 

The House of Peers is composed of aristocracy- 
inferior aristocrats like those who merely pay the highest 
taxes and also title-holders hold their seats for seven years- 
on election, the greater aristocrat^ once elected hold them 
for life. The number of members is about four-hundred. 
It possesses full co-ordinate powers with the lower house- 
The budget, however, is to be introduced in the lower house* 
but the upper can amend it. 

The House of Representatives represents the people* 
and the mass. They exclude the rich and the government 
servants, priests, men in active service in the army and navy" 
arid persons who are below 30 years of age. Its life ex- 
t^ds to four years. Property qualification and disenfran¬ 
chisement of women still prevaCl. All laws are to be passed 
with its consent. 

» 

III. Judiciary in Japan. 

i , The Emperor is the fountain of justice. In his name 
is administered. There are two classes of Courts iir 
l^pkn. the ofdtMary'civil Wd criminal courts sind the adminis* 
couiis., ' ‘ f’" , . ■ 



THE GOVERNMENT OF SWlTZERLAf^,- 

Chapter xvi. 

I. ' , 

SWITZP,RI,AND. 

L Swiss Political Department. 

"Switzerland may be considered the ethnological as welL 
as the geographical centre of Europe, the plac^ where the' 
Rhine, the Rhone, and the Po take their rise and the taces,. 
Germans, Italian and the French meet together.” The Swis?- ^ 
are not only a conglomeration of races, with the Germa?i 
element preponderating, but a people speaking different 
languages, professing different religions and developing a 
peculiar political life and consciousness. 

It is a federatian with a plural executive and affording 
direct control of the people over legislation in the shape of 
the initiative arid the referendum. It is democracy without 
the ills of democracy. 

Slow political grawth. 

The political growth can be traced to the 13th century. In 17$^ ■ 
it was a confederation of thirteen cantcais, a staatenbund, f>., a. 
league of practically indq)endent states with no central power. In.t. 
184S it was converted into a firmly organised federal state in whiich. 
the central government was given real control over the coinponefit-. 
par^ In 1874 the present constitution of the Swiss'Rqniblic Was* 
laid down with substantial powez^ being conferred upon the cenMl ' 
federal authodties. 

To>day the Swiss federation includes twenty-two cemtons, eadi. 
with its. own history, customs and peculiar laws. 

II. Distribution of ^ 

Cantonal powers. ; 

.gpyertunpiit ^) sxsrciscs , the 
rar and .Sakes treatie$ Wit 


right to deda^ v 
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powers, coins money and issues notes, controls post 'and 
telegraphs, and n^kes laws about citizenship. 

(2) The federal government exercises comurrent 
powers with the cantons in providing for public education 
and highways and in reflating child labour, industrial 
•conditions and emigration. 

(3) ‘.The federal government is prohibited by the consti¬ 
tution fromf^ interfering with religious opinions^^etc. 

Thus we see the federal government has been given 
extensive legislative powers. But in executive matters its 
power is very limited. It is practically limited to supervision 
over the cantonal executives. 


III. The Government of the Cantons. 

(1) The Legislature. 

The federal constitution definitely guarantees the can¬ 
tonal constitutions. Cantonal legislatures are all single- 
chambered. 

In SOMR cantons (four in number) direct DEMOCRACYs: 
PREVAILS. In the Landsgemeindes (some cantonal legisla-^ 
tures), all the voters meet in person and not through repre- 
senitdives. The remaining legislatures of the cantons are ' 
- composed of the representatives of the people. T^h^poweUt 
of the legislature are extensive in as much as the executive 
has no power of, veto and the judiciary has no power to set 
aside its laws. 


< 2 ) . 

The csfitonal executives are always plui^;* JX consist^ ^ 
' not of one individual but of some individuals acting togetber^^ 
as a joint bod;^. It is' a committee of ih4 cantonal leg^h-‘ { 
fifijgl^r-^The cxecui^ is not responsible \o the legislature. ^ 

JuAdiupj. 

': ]^th ^hton haR ita ovajli complete iudidhl svst^m^ The . 
» eleqted thfe ^people. '. 
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IV. The Federal Goverti^ieat. 



TIm» Fedferdk Esccutiye:"^riM Federal Ceimcil; . 

The federal executive is composed of seven ■ 
dieting together in a body wd ^ected for thr^ years ui a;, 
joint session of the two Houses of the FederalfLegblaturti. 


'l^e President. 

The Chairman'of the Executive (Federal) Council is 
.the President. The president is elected annually by the 
Federal Executive. Politically the President holds no 
J^reater power than any of his colleagues. His important 
lies merely in the fact that he is the ceremonial head of the 
.Swiss Republic. 


The members of the Federal Council are not and may 
not be members of the Legislature. They prepare httsiness 
•and legislative measures of the Legislature and attend acul 
take part in its debates. The members do not belong to one.' 
.politkal party and do not resign office when any of their, 
measures are thrown out by the Legislature. They are thus 
a body of administrators. There are seven executive 
departments. Th^re is no separation of powers. Tri^jexe?-. 
^utive performs all executive and administrative duties, 
plays an important part in originating and shaping legislation.' 
It also exercises Judicial functions by tryii^ administrafive 
•cases and cases which involve the breach of federal laws. 
H also examines the validiyr of contracts which deal with 
the matters filiating to constitutional changes. Sffeal^ng 
about tho Swiss executive, Ixiwell remarks that the Swisa 


system like the English secures harmony coKiperation. 
betwe^ the executive and the iegfe^ti^ /^n additiop 
includes of different opintons^d 
tive Cous^' Jt is superior^tolSe English eit^tiyeviiit ^ 
fimeh Ifi il?.eniult|^^gmter freedom 
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and rapid changes in policy and also permament tenure of 
competent and veteran administra^rs irrespective of part^r 
cpnsiderations. * 

The Federal Legislature: (1) The National Council and 
(2) The Council of the States. 

The two houses sitting together is known as the- 
Federal Assembly or National Assembly. Its function is 
to elect the federal council, the federal judges, the chan¬ 
cellor, and the federal generals. It also exercises the right 
of pardon. Its decision is final in cases which relate tO' 
conflicts of jurisdiction between federal government and 
cantons. 

The National Council is composed of 167 members- 
chosen for three years by universal suffrage and secret 
ballot of citizens at least 21 years old. Clergymen are- 
excluded from suffrage. It is the more important house.. 
Executive councillors are largely recruited from it. 

The Council of the States is composed of two reprer 
sentatives from each of the cantons and contains 44. 
members. 

Their functions*. 

The Houses possess co-ordinate powers. The 
legislature is veiy powerful. There is no executive veto nor 
judiijcial check upon powers. The only check which has made 
the Legislature so formidable instead of crippling it is its 
direct responsibility to the peoi)le through the systems of 
Initiative and Referendum. o 

Anunidment of the constitution. 

(l)^ It can be brought about by a bill mutually agreed^ 

and passed by both the houses and which is finally to be 
ref^red to an obligatory referendum of the people. 

It the two ho^ds disagree ehovA the necessity of 
-re^^n, or if .revision is cdded for by' 50,000 voters by 
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petition, then the procedure involves the clectimi of fies^ 
houses and the getting through of the bill by the newljr 
elected houses. The Referendum is obligatory in this case 
also. . / 

V. Popular control over legislation. 

■ i 

In these days of vast empires and indirect represents^ 
tion, direct democracy and popular control are unique 
features of the Swiss constitution. The people directly 
exercise control over legislation in various ways:— 

(1) The popular vote for dissolmng the legislature.^ 
In some cantons, a certain number of citizens have the right 
to demand the dissolution or continuance of the cantonal 
legislature. ‘ The majority vote decides the issues. The 
method is seldom resorted to. 

(2) The popular vote upon petition for ^nstitutioncd - 
revision. —Through the petition of a certain number of' 
citizens in almost all the cantons the question of revision 
of the constitution can be submitted to the Vote of the people.. 
The method is not largely followed. 

(3) The Popular veto. —bill which has been duly 
passed by a cantonal legislature may be dropped if by 
petition the people demand a popular vote upon it and then 
reject it by a majority of votes. Those who do not take ' 
part in voting are taken to have voted for the bill. s 

(4) The Initiative. —^Through this system, the people 
can initiate measures directly and get them passed in spite, 
of the indifference of the lefislature. 

(5) The Referendum. —It involves the process of 
referring legislative measures already passed by the 
legislature to the direct votes of the citizens with the object# 
of getting the verdict of the general body of electors. (For ; 
the advantages and disadvantage of Referendum^ rea4- 
'Political Science, Vol./l.) . 
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TIm Federal Court. 

It consists of fourteen judges who are elected by 
the Federal Assembly for six years. The Court sits at 
Lausanne. 

It cannot pronounce judgments on the constitutionality 
of federal laws. Its jurisdiction includes cases in Public 
Law relating to disputes between (a) cantons and cantons; 
(h) cantons etid foreign governments, and (c) constitutional 
rights of citizens. 

It also has jurisdiction in civil cases in Private law only 
when (a) the claims involve more than 3,000 francs, {h) 
when the disputes are between cantons and individuals or 
‘corporations, and (c) between cantons. 

Criminal cases relating to high treason, violence against 
federal government, and violation of international law, 
etc., also come within its jurisdiction. 

Military Training .—One peculiar feature is that there 
is no standing army. To supply the purpose, the system of 
universal compulsory military training obtains. At nineteen 
eveiy boy is examined as to his physical and mental fitness 
for military training. After he passes the test, he is 
given intensive training for three months. From twenty to 
thirty he is in first line army and gets training for fifteen 
days each year. From thirty-two to forty he is put in the 
sejcond line and gets* shorter courses of training. Thence¬ 
forth he is transferred to the reserve. 



A COMPARATIVE STUDY OF THE 
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A Comparative Study, 

Great Britain. France. 

L Conatitution, its kdoption, its nature, I. Constitution, ito adoption, iU naturo, 
its amendment and form. its amendment and form. 

(1) Adoption. (l) Hie present constitution was 

Unwritten constitution but with adopted in February 25, 1875. 
fraswits which are written. They 
indude:— 

(a) The Magna 'Charta (1215). 

(5) The Habeas Corpus Act, 

(1679). 

(c) The Petition of Rights (1628). 
id) The Bill of Rights (1689). 

0 

(e) The Acts of Settlement (1701). 

if) The Reform Acts (1832, 67, 

84). 

ii) The Parliament Act (1911). 

ih) The Representation of the 
People Aa (1918). 


(t) Equal Franchise Act (1929). 

(2) Nature. 

It is flexible in dxaracter. 


(2) It is rigid in principle but 
really more flexible. 


(3) Amendment. • (3) The National Assembly by a 

It can be amended in the ordinary majority can amend it 
way by the Parliament On funda- ^ ^ 
mental points after a general elec- • 

tion. ' 


(4) ‘Form of Government. 

The form pf government is a limi- 
ted^ monap^, and is to be classed 
as ^demoiiley. 

. j- A * . 


(4) Republic. 



^’A iboMPAlATlVlg SttiaQy 'i 
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A Comparative Study, 



UniM Slii^ 


X CoiMtitiitioii, iU adoption, itf nature, I. Constitution,! 

in amendment and form. its amendment and form, 




j* . 

\ ■ 


(1) Adoption. (l) The present constitotwri 

The present constitution was adopted <m Sq)tember 17, ITtif* ■. Ii'; 

adopted on July 31, 1919. cama into force eleven days later, ; 


<2) Naturb.. (2) It is rigid in character. 

Both flexible and rigid. 


<3) Ambndmbnt. (3) Both houses of the Con^ 

Reichstag witii Reichsrat can by a two-thirds vot^ or two-tmtdi: 
amend by a two-thirds majority. On of the legislatures of the componept: 
the oppc^tion of the Rei(^srat it is states can pn^iose emendmaits add.- 
jeferrra to the people. The proposal call a Qmvention. There it requirsa.: 
may come from the people by an to be passed by a three-fourths majo- 
Initiative petition and then adopted rity. « 

on a referendum. 


<4) .Form op Government. . (4) l^blk.. 

^^epublic. > 
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OL Hm Chief Eneuliv*. 


MQD^N CONSTlTU^bN^r 
A Comparative Study, 




Franca. tjT 


n. The Chief Eueuthre. 


(1) Executive, real or nomi¬ 
nal. 

(a) The nonunal executive is the («), The nomind executive is the 
King or Queen. President of the Republic. 

ib) The red tcxecutive is the ^ (b) The real executive is the 
Cabinet. Cabinet. 


(2) Term OE oEEice. (2) The President is elected for s 

Hereditary succession subject to f^nn of seven years by the Naticaial 
the condition that he or die must be Assembly and is re-eligible. 

•a member of the Church of England 
and must many a Protestant. 


(3) Qualification. (3) Must be a French citizen imd! 

He or she must be a descendant m^ber of any past ruling 

of Princess Sophia of Hanover and a family of France. 

Protestant and must marry a Pro- 
tesUint 


(4) Succession. (4) The Council of Ministers cany 

Hei^itary and follows the law of his duti^ in case of death, redg> 
primogeniture. nation and removal. 


(5) Powers and functions. ^ (5) His executive powers con^st 
His executive oowers oondst in his in his being the C-in-C. of the anhy 
command over the Army apd Navy, and navy. He armdrits and can re* 
He maktt all treaties and appoints move all ofiicers subject to the coun* 
ah oflkers of the realm. He confers ter-signature of one of his ministers, 
rit iff , can enter into treaties of peace, 

alhance and commerce but cannot < 
deckue war without the consent of , 
the chambers. « «, 


■f - 

HUl leg^etdive powers consist in His leghldive powers OSnshlt in 
proroguing and dissolv- convening the duinbers on extiabrdi- 
ing'' MBaa^i He must consent to nary occasion, adjourning the duun^j 
alf 4^ m ^ ri^t (^^veto has bers for one month at a timet 
hM^ bbiDlete^i^^ 1707. a session afjter it has sat’^ 
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IL The Chief fixeentive. IL .The CUef Eaeeiil^ ' 


(1) ExKCUT1V£, seal or NOMl' 
NAL. 

( 0 ) The nominal executive is the 
Prudent of the Rqxiblic. 

(b) The red executive is the 
Cabinet. 


. ' ' ■ ■ ( ■ 'k ' 

The red executive is the 
of the Republic. * 



S 


(2) Terms op opeice. 

He is elected for a term of seven 
years by the people directly and is 
re-eligibfe. 


(2) He is elected for four yenrsi 
by the electoral cdlet& It cohsitta^ 
of electors appointed oy^aachHat^ 
^the whole number of Senators vii£ ;; 
Representatives to which each st^ 
may be entitled in Congress. He 
not re-eligible by cush^ for xnmre 
than two terms. 


(3) Qualification. (3) He must be a natural borm 

Must be a German of 35 years of citizen and have resided for 14 years* 

age and ^uld take the oath “to in U. S. A He must be at lea(EV > 

preserve the constitution and laws of thirty years of age 
the Reich.* He is re-eligible. , 

' ■: 4 " , 

(4) lucCESSiON. (4) In case of the Presid^^st:. 

In case of his disability the Federal death, resignation and removal,. 

Chancellor acts for him. In case of vice-president acts for him. Itt /the^; 

continued disability his representative inability of both, the Secretary . 
is to be amoointed according to federal State and then other cabinet mefn*. 
law. bers in order act for him until a iwtr>, > 

president is elected. 


(5) Powers and functions. 

Executive powers.—lie is the C- 
in-C. of the Army and Navy. His 
decrees, however, r^uire the counter- 
sigruOure of a minister. He is to ea- 
force the federal rule by the heh> of 
armed forces on a reciucitiant state. 
He rsovesents the feckaration in all in- 
temaoonal relations. 

He^aoiie^des treaties and alliances 
and war biehalf of the 

Mpamifk by being authorized by a 
He appoints and 4i»- 
^le^ra! offiom ^ 


(5) Executive poums.-Mie is the*' 
C.-in-C of the Army and Navy add! 
of the federal militfa. He rahdm \ 
all federal officers for which ffe ; 
proval of the Senate is necesttry aom.-^ 
can make treaties with the approw>. 
of the Senate. Vr' 
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A Comparative Study. 


Great Britain. 

111. The Qd ef Executive.—contd. 


France. 

II. The Chief Executive.—eontd. 

months. He can dissolve the cham> 
her of Deputies with the consent of 
the Senate. His signature is neces* 
sary to pass a bill but it requires also 
a counter»gnature of one of his minis¬ 
ters. Has no veto power but can 
send back a bill for reconsideration. 


His judicial power consists in his 
riight m granting pardon. 

He reigns but does not govern. ' 

(6) Rrsponsibiuty. 

. .The British “King can do no 
wrong.'* His ministers are respcni- 
sible both for his public land private 
acts. The only remedy against the 
sovereign for a personal wrong is by 
“Petition of Rij^it.” The King is not 
removable. 

(7) Th® Cabinet. 

I^e cabinet is the real executive. 
It is composed of the head of the 
^executive departments. The body is 
not reo^izra by law. It is selected 
by the leader of the majority party 
and formally appointed by the 
‘Crown. Its number varies from 16 
to 23. It dictates the^ legislative 
policy of the government It holds 
office so long as the party can com¬ 
mand the majority in the House of 
OnnnKHis. Its re^xmsibiUty is col- 
Tective. The IQng does, not sit in the 
cabinet. He has no choice to sdect 
'his ministers but to act on the advice 
of the Ittder of the majority party. 

. An .cabins members must be mem- 
1>ei& of oito of the two Housee. 


He neither reigns nor governs. 

(6) The ministers are responsible 
to the legislature. Only in case of 
high treason and nusdemeanour he 
mav be impeached by the Chamber 
of Deputies and tried by the Senate. 


(7) The cabinet is the real eilecu- 
tive. It is formed by a coalition of 
several party leaders. They may not 
be men^rs of any of tile Chambers. 
They hold office so Icmg as the coali¬ 
tion commands a majority in the 
lower house. Their responsibility is 
collective. A distinction is made be- 
between “Council of the Ministers" 
and “Cabinet of Ministers." As the 
former they are the servants of the 
Resident, as the latter they are his 
masters. Tlie former is an adndnis^ 
trative body, the latter is a-poHtical 
CKie. the cabinet is not recognised 
by law. In the Council the Pirisdott 
prerides but in the cabiiuet never«. 
appears as none of its responstbUlties. 
can be fastened upon him. In 
sonnel tiie two bodies, however, .ire 

identical. 

* • 
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Germiuiy. United 

IL The Chief Executive.— contd. II. The Chief Ekei^tiviu’t^'OiH^^' / 

L€gisiatm powm.—He may re- LegislaHve pmm.--Wt can cdn- ; 
•quest the President of the Reichstag vene the Congress on extnmih^ / 
to summon it earlier and may dissolve occasions He sends “message^ to ^ 
it conditionally. He publishes all Congress dealing with the state ol’. 
passed bills and promulgates laws the country andt snuesting the laisa 
within one mcmth its passing In urg^tly required. He must consetd:' 
the federal gazette. He may submit to all laws. He has a suspensive v^ - 
a law passed by the Reichst^ to the on all bills. In such a case a bill tff 
•decision of the people. quires to be passed by two-thlHb. 

JudUM powers.—He exercises the majority in each of the Houses. • 
power of pardon on behalf of the 
federation. 

Like the French President he nei- He governs but does not reign, 
iher reigns nor governs. Really speak¬ 
ing, he partly r&gns md partly gov¬ 


erns. 


(6) RtSSPONSlBiuTY. (6) He is not resoonsibfe to 

The President may be removed by legislature but to the pec^le who 
a proposal of the Reichstag with a elects him. He does not resign ofioce 
two^-tlmds majority. He is then auto- on its want of amddenoe. He may 
matically suspended. Then the be impeached by the Houtt m Re¬ 
matter IS referred to the people and presentatives and triedtlw Senate, 
a majoii^ vote removes him from for treas(m and other high crimes and. 
office. But if the vote be in his misdemeanours, 
favour it (^ates as a fresh election 
for another seven years and entails 
the dissolution of the Reidistag. He 
may be impeadhed by the Reichstag 
for violation of the constitution or of 
a federal law. In such a case the 
trying authority is the Supreme 
Court of Judicature. 


(7) Th^ Cabinet. 

The Federal Chancellor is the Ger- 
mah prime minister. President ap¬ 
points him from the majority partyf 
He nominates nnnisters who are in¬ 
dividually and collectively responsible 
to the lower house. They need not 
be mentes of tiie legislature but has 
rilht of entry. At present they con- 
si^ of twelve memb^ The Federal 
^iinoelloc supervises all-departments 
hut doc» not .take cbaree bf any.. Thif 
the. 1 ^ executive. /■-. 


(7) The cabinet is rer^nsible tq 
the President and not to the legisla¬ 
tures. There are eight to ten mem¬ 
bers appointed by the Prerident. 
Their apnointment.' however, requires 
tile api»'oval of the Senate. Thqr 
osnnot sit in either of the hpu^ 
Each minister is in ipha^ of sfi aft' 
ministrative dj^uteaent. They 
in consulted, ^ 

who Cali reMe tiw Irom.offiq^^v; 
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^ Comparative Study, 


Graak Britain, 
la UgUiitm ^ 


Franca. 

IIL Legidatura. 


Bicameral. Flench ledslature is composed 

The Briti* legidature is the PorKa- ^ Cha“te of De- 

ment composed of the House of Com- SeoaU. A joutt ottiM- 

mons and the Hqpse of Lords. S .• ** ^ 

Nattonal Assembly. 


(A) The House of Commons. (A) The Chamber of Depu- 

Composition and membership ties. 

quahfici^^. 


It is composed of 615 members. It is composed of 584 Deputies 
elected for a term of 5 years. A re- elected by Frantt and certaip coi(n)ie8: 
presehtstive must be at least of 21 on the bads of population, rnie 
yfiEtfS of age and not a peer or a puty for every 70,000 inhabitants., 
dergy; of a government officer, or con- They are elected by universal suff- 
tractor, or engaged in active military rage, 
sendee, or a lunatic, idiot, etc. 


He dr^ a salary of £600 per A Deputy draws a remuneration of 
annum. 9,000 francs per annum. 


Organization. It elects its own Preddent' and 

vlt elects its own predding officer, Vice-Preddmt. Bureaus were fon^ 
the Sp^er, who is a non-party man. hy lot which appdnted committees. 
^Various committees are aopointed to Ip addition to the ^rstemof inteipdla- 
'^hapedite budness. Forty members tion the Gmomittee has contributed 
exduding the Speaker form the nuich to ministerial instability. Since 
Quorum. Ihe House. follows certain 1910, Committees sfe formed acowd- 
procedure to pass bills. ing to proportional strength of parties. 

A majority forms the quorum. 


Powers. Le^dative powers.—Peaaes aUl^ile 

Leiislative powers.— With the con- %rith the concurrence of the Semte ■ 
CUrrence of'the House of Lords and but all mon^ bills* (Vigina^ Jn t^» 
tiu ooQSent of the King it can pass house. '.. ^ . 

in-bills. But all money bills must fudkid powers,—It impeadm 
originate in #iis house and is p^d Pi^dent oeftHe the Senkte: Ihsa^*- 
into la|E without any amendipdit cs% :all powers of the executive 
. from tm liouae of Lords. The derived, from this h^^i^ The Ffeai- 
PMament BiB of 1911 has in case^t’s u^^vreouire w be oouhter^ ', 
iQf hoof^. betvm the. two ^nousoa wiM % tlto cabinet mbiiitSEe ' 
emldwered'it with sporiil powers. onitiml a majority thii hfltlss^’^><.^ 
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A Cofij^rative Stwdy.^ 

Cwmany. ^ Uaitoflifftat^ 

lIL* Lipbkhir*. UI* l^gitlatnr^ 

blCAMJSRAL. 

It composed of two houses, the , It,is compps^ of the; Senate and 
iHeichstag and the Reichsrat. the House of Rei^esentatives. 


Th^ Reichstag. 
Composition, Sessions and 
Powers. 

Members are elected (20 years of 
age at least) for four years by “direct, 
aoual, secret and universal suffratt." 
Women with men enjoy equal rights, 
llw ccmstitution provides for its 
annual regular session to begin on 
first Wednesday in November but at 
the r^uest of one-third of its mem- 
liers it can be summoned earlier by 
the President. The latter can dis¬ 
solve it rni the advice of the federal 
chancellor but only one dissolution 
IS permitted for the same cause. The 
Prraidest. cannot adjourn, or close its 
aessimia. '- Membership ci the com¬ 
mittees is distributed according to the 
strength of eadi partv in the house. 
It dects its own preddent 

The salary of members has been 
left to law to be determined. It can 
Impeach the President, the Oian- 
^ellor and the ministers but the trial 
.» to be held by the Supreme Court 
of Judicature. 


(A) Ths House OP RepREse% 
TATives. . - 

The members are for two 

years by the people of th^ XJoited 
States (American nation) ihlhe pro-^- 
portion of (me repre^tnh^' foT.^ 
every ISO^OiX) inhwitantA 
state furnishes its quota acxamiiiig to 
population. A. member diould be at 
least 25 years of age and q. citizen of 
America for at least 7 yet^ ^ 


Members get 5,000 dcdlars and am 
allowed free railway travd. . 

It dects its own presiding oikar 
who is called the Spedcer. He is 
party man and his functions Met" 
materially from the functions’ of die' 
Englidi Speaker. 

A majority of membcfs loiiQ idib. 
guofWfii. A: - 'iJ' 


Xta cons^t is necessary for all ,Ita fegtdafjfsc. 
m paasM Its^dedsion ’can only tighti to pauL^fim 
annulled by the anil of the pdaptb SUP*"®® 
wmend^'She cbnatitu^ bills m^. 
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Great Britain. France. 

ni. Legislature—cont^. IlL' Legislature—contd. 

The House exercises all executive 
powers through its mouth-piece the 
cabinet. 


(B) Thr Housk OP Lords. (B) Thb Spnatp. 

Composition and Powers. The Senate plays a second fiddla. 

The number of Peers is about It is composed of 300 members chosot 
700, of whom more than 600 are peers by electoral wlleges constituted for 
of the United Kingdom. In adchtion the purpose in the several depart- 
Jhere are by virtue of office two nients (86 in number) and colonies, 
ardibid^ops and twentv-four bishops. A ihember must be at least 40 years- 
AStnong pMrs some are elected for life old; thev are elected for nine yea^,. 
as that of England and Ireland and one-third retiring every three years, 
some are appomted for life lil% the 
six law lords. 


They must be at least 21 years of 
age. ^e Lord Chancellor or the 
Woolsadc presides. 

Three members including the Presi¬ 
dent form the qmorum. 


The qudlifieation of a member* iS: 
that he must be a Frenchman and 
at least 40 years of age. His remu¬ 
neration is.15,000 francs a year. 


^ It has three sMcUd pmers: {!) It a majority of members form the 
IS a court for the tnal of its own quorum, 
members: (2) It is a supreme court 

of Ux certo cases: m It the Senate is divided by lot into 

wars impeachments preferred by the 9 bureaus whi^ appoint select ce»i- 
Conunons. • mittees. It elects its own presid^t 

Members get no remuneration. and vice-president. 

Theoretically it possesses co-ordi- * In legislastion tl^ Senate possesses 
mde legislative powers but the Barlia- the same pow^ witlf the Chamber of 
snent Bill of 1911 has curtailed its Deputies, but on money bills it hasi. 
poweb. h^ev bills originate in little or no power, 
the rnnirnnnliind .the Lords have no 

^r to^Sl or reject it: wiffiout As a court of justice, it hears those< 
dwh assent .hdt with the King's con- cases which inveave safety of the 
sent sikh a' bffi would b^pme law. sb^e and it tries the President, vdie^ 
Ihibfie.:.^.c«a also be pasttd' wiffi-accused^ of tbason. 
joat\Wx dooKiit tinder certain 4ar- . ' * 

eumttahess. 
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, Germany. 
IIL Lffgitlatuire^ontd.' 


United'Statee^ 

IIL Legulatura—cont(L 


(B) Thu Ruichsrat. 

No state can have more than two- 
fifths of the entire membership or 
less than one memtxr, one member 
to represent one milUon inhabitaits. 
It is composed of the ministerial 
delegate of the German states and 
free cities. One-half of the quota of 
members assigned to Pnissia are re¬ 
turned by the I^ssian ministry and 
the other half by Prussian provincial 
gov^ments. 


(B) Thu Senate. 

It is composed of two senatmrsK 
from each of the 75 states, one-third, 
of whom retires every two years. 

A senator must be of 30 years ot 
minimum age and a dtiaen or U.S.A. ; 
for 9 years and at the time of elec-' 
tion an inhabitant of the state whidi, 
he wants to represent * 


, He gets an annual remuneration of' 

Its meetings are public, members 5»000 dollars and free travd on tail*- 
vote individually than as delegates way& 
of sUtes and no state possesses any 

special orivilege, as in the old Bun- A majority of members form the. 
desrath. quorum. T 


It is a preliminary rather than a 
revising second chamber. The powers 
of the two houses are not co-ordi¬ 
nate. Laws do not require the con¬ 
currence of both chasibers. A bill 
passed by the Reidistag with the 
consult of the President becomes 
law unless the Reidisrat objects in 
vhich case it is sent badk to the 
Reidistag for reconsideration or re¬ 
ferred by the president to the people's 
vote. If the resident do not so i^er, 
the Reidistas by two-thirds majority 
may re-pass the bill in whidi case the 
bill becomes law or is referred ulti¬ 
mately to the people. 


" mie Chamber can amend co^ 
mHtttioQ by a tink-thirdl^^ majbrity m 
ti^thirds -ofiita mdnbers.' 


The vice-president of the U. S. A.,:' 
is the president of the Senate, He 
can vote (Hily in case of a tie. He 
is elected in the same way as the. 
President of the United States. 

Poiaers ^ duties.—In 
the Senate is co-ordinate in its powers- 
with the House of Rqxrmentatives. 
It differs ^om the upper houses in 
•England or France in the fact that. 

' its work is not merely reirisimuuy fauV 
also it initiates all impmtant laws., ^ ^ 

In adf}imufr0f^% Senate haa- 
the power to confirm or all 
pointments made by the President , 
and to ratif" all v 


,is,also a Court 

trials impea&m^tk 
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A Comparative Study. 

Great Britain. Trance. 

IV. Tb« Jttdicknr* IV. Tbt Judiclfoy. 

• • * t I »»• 

For the British Judiciary read For the Frencii Judiciary read 
.PP. 122^1. pp. 32-33, Part II. 


V. Political Partial. V, Political Partial. 

For political parties read Political For political parties read Political 
Science, Vol. II, Chap. XXII. Science, Vol. II, Chap. XXII. 


Germany. United States. 

JV. Tba Judiciary. IV. ThaJudiciaiy. 

V For the German Judiciary read For tiie U. S. A. Ju^hiry rtad 
j). 55, Part II. * pp. 84-^, Part II. 


I 

.“V. PdMealPhrtka 

« Tor political pa^ 
^ence^ VoL II, 


V. Polideal Parties, 
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MMal. ForpMiw raid ^POHticir 
xm sd,^ va II, chuk. ogut ^ . 
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L dubff of States Prteteti. 

a 


-tlMBrtildkatetfeliyi 

Tlia Bdtith Monarch reigitt ha da€s mi gov^mi /*Tba l^SoIr 
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it has gradually being transf^red into a formal instrument of ratifi¬ 
cation, a symbol of national unity, an instrument for occasionally- 
warning Ministers agamst the abuse of party ^rit, a link of Empire 
and, for the backward races at home and abroad, an awe-inspiring, 
object of homage and allegiance, and a social factor of great im- 
portance.’^ (Read pp. 30-41). 

The French PiesidenL 

The President is elected by the National Assembly by an abso¬ 
lute majority of votes and holds office for seven years and is re- 
eligible, though none but one consented to be re-elected. The elec¬ 
tion of the President differs from the Engli^ Crown in this that 
the latter is hereditary and lifelong, and from the American. 
President in that the latter is not indirectly elected but by direct 
suffrage. In Germany the President is chosen by direct election. 

He is the first citizen of the State and can only be impeadied. 
for treason. He is exempt from the jurisdiction of the ordinary 
courts. 

But 'derision is not seldom the attitude to the office.' He neither 
reigns nor governs. He is the diief of a parliamentary State and 
not the diief of the Government. 

The Monarchists by assenting to his creation 'have won a title 
but lost an institution.' 

In law he possesses very formidable powers. But Article 3 of* 
the OmstituticHial Law provides that each of the acts of the Presi¬ 
dent of the Republic must be countersigned by a Minister and Article 
6 says that. ‘Ministers are collectively respondble before the Cham¬ 
bers for the general policy of the Government and individually 
for their persfxial acts.' noted writer says: 'The election tO" 
the presidency has be^n, to the man diosen, the coronation of an 
honourable but effaced political life, the supreme reconq^ense of his. 
honest mediocrity, a golden retirement.' . 

Owing to the multiplidty of parties, the President can exerdse* 
substantial influence in the dunce of the premiser as Well as other 
ministers Moreover, a powerful personality can wield considerable^ 
real power over the government. During special occasions, he can 
also exerdse great powers. For example, Poincare who was the 
" President during the period of the Great War, exercised wide powers 
because the executive gains in strength during the continuance of 
great wars. 

He is the weak^ of the Presidents. It is so partly because 
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of his constitutional portion,--he being elected not by the people 
but by the, National Assembly, and partly for Caesar-comito, t.e., 
the aversion of the Frendi people to ^ve a strong; ruler at the head 
of the administration like t^t of Napoleon Bonaparte. 

(Read pp. 10-12, Part II.) 


The American President. 

' The American President governs but does not ruU. He is 
perhaps the most strongest of rulers. Though he is indirectly elected 
for a term of four years by the electoral college, for practical pur* 
poses his election may be said to be direct He cannot by conven¬ 
tion offer himself for re-election to the Presidency for the third time. 
He is beyond the jurisdiction of the ordinary courts like the Frendi 
President. He can be impeached before the Senate on the motion 
of the House of Representatives for treason, bribery or other high 
crimes," and a two-third majority is required for conviction. In 
France, the President can be impeached for treason only and can 
be convicted by a mere,majority of votes. 

He derives his powers from the Constitution. He is the head 
of the administration. In foreign affairs he has the g^eral control. 
He receives foreign ambassadors but for the making of treaties he 
requires the approval of the Senate. The supplies for war must 
be voted by the House of Representatives. In regard to legislation 
the President's power is more important. On his signature a bill 
passed by the Congress becomes la law. He has a suspensive veto 
and if he disapproves a bill it must be passed by a two-thirds 
majority. He has the right of speaking to the nation by addresses 
or proclamations. Not bring a member of the Congress, he cannot 
introduce bills, all that the cmistitution allows him to do is to 
inform the Congress of the state of the nation and to recommend 
measures whidi his experience in administration riiows to be neces¬ 
sary and this is done by messages addressed to the Congress at the 
beginning of eadi session. He has no power of initiating bills. 
His negative powers over legislation is extensive while his positive 
powers are decidedly inferior. The executive irreSponribility in 
America is one of the weak points of the American Constitution. 
He does not possess the powers of proroguing, adjourning or dissolving 
the Congress. He is Mowed to choose his executive subordinate 
and though the Constitution enjoips that he should seek the advice 
and consent of the Senate to make apprintments, yet he is gene- 
•raUy free to choose his cabinet interests. He appoints judges^ 
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ambassadors and all government ofiicials. He is the executive head 
of the whole administration. He is the head of the armed forces of 
the nation. 

(Read pp. 74-77). 


TIm German President. 


He is elected for seven years by direct universal suffrage of the 
whole German nation. His re-election is not prohibited. He may 
be removed by impeachment before the supreme judicial court un¬ 
like in France and America where the Presidents are impeadied by 
the lower houses before the upper. Pie can also be recalled from 
office before the expiry of his term unlike in France and America. 
The recall must be proposed by a two-third majority of the 
Reichstag and must be ratified by a majority of votes in a referen¬ 
dum. If the voters vote by a majority in his favour, his office is 
extended for a term- of another seven years. 

He has been endowed with considerable executive powers such 
as execution of laws, maintaining of public order through his com¬ 
mand over the army and navy, conduct of foreign affairs, appoint¬ 
ment and removal of all civil and military officers, entering into 
treaties, etc. The declaration of war and conclusion of treaties, were 
however left to the Reichstag. But the executive powers of the 
President are not real. All his orders require to be countersigned, 
as in France, by the Chancellor or the appropriate minister as the 
latter are alcme responsible for all acts of the President. The Pre¬ 
sident is thus controlled by the ministers. His comparative strength 
lies in his being directly elected by the people. His weakness lies 
in the presence of a cabinet responsible to the popularly elected 
legislature. The legislative powers of the President are limited. He 
has only to promulgate the law that has received the sanction of 
both Houses by its publication in the Federal Gazette. In case he 
cannot agree to a bill he oan refer it to a referendum. But evm 
this reference to a referendum requires the countersignature of bis 
ministers. In judicial matters, he exercises the prerogative of mercy. 

But his unique power lies in the fact that he can suspend some 
parts of the constitution, —a power which no other President possesses. 

^But here also he requires the countersignature of his ministers to 
"pass his decree. 

Alike in France there is multiplicity of political parties in 
Germany. As a result, a Presid^t of an outstanding personality 
can make his powers felt in the compo^tion of the Cabinet and 
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the election of ministers. And as there is no Caesar-phobia in 
Germany and as the people prefer a strong man, the result has been 
that a President of outstanding perscmality like Von Hindenburg or 
Hitler has been able to induce their ministers to act in the way 
they liked. Thus we hnd that the German President is mudi weaker 
than the American President, and though he seems to be a consti¬ 
tutional equal to that of the French President, in practice he wields 
very extensive powers. (Read, pp. 45-47). 

IL The Parliamentary Executive. 

Cabinet governments in England, Belgium, France, Italy & Germany, 

In England, the king requests the leader of the majority party 
in the lower house (Commons), formerly, either the Liberals 
or the Conservatives, now Labour as well which has attained pro¬ 
minence, to form the Cabinet, and the latter in his turn distributes 
the ministerial posts among his colleagues. Due to the emergence 
of three political parties in Englai^ either the head of a party 
having absolute majority is called upon to undertake the task of 
Cabinet making, or in case of an actual coalition or sympathetic 
coalition, the head of the largest party among them.. In France, 
where there is a multiplicity of parties, the president similarly re¬ 
quests the leader of a coalition of parties commanding majority in 
the lower house (Uiamber of Deputies) to form the Cabinet with 
the help of his colleagues. The same practice has also been intro¬ 
duced in modern Germany where multiple party system prevails. 

But a unique feature* in Cabinet Government has been intro- 


N.B. —Cabinet government prevails in federal as well as in 
components States. But the German Cabinet system has its pecu¬ 
liarities. Tile President appoints the Chancellor and upon the pro¬ 
posal of the latter, he appoints and dismisses the other Ministers. 
The President who is practicall|r irresponsible requires all his official 
acts to be tountersigned by a Minister. The Chancellor who deter¬ 
mines the general policy of the government countersigns only the 
official acts of the President whidi relates to matters of general 
policy and assumes responsibility for them. The other ministers who 
are responsible to the Reichstag for the policies of their re^xetive 
departments only countersign* the acts of the President relsj^ng 
to their respective departments Thus in Germany there is no 
collective responsibility of nuniaters even in req;)ect of general policy. 
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duced in Germany. Alike in France, a multiplicity o! parties 
obtains in Ittdy and Cabinets formed after long and laborious n^o< 
tiations sometimes go to pieces over the first question that provides 
, debate. Due to this weakness in party organisation, the Cabinet 
is in theory jointly responsible to the King. In Belgium, 
on the otheihand, though theoretically the ministers are responsible 
to the King but due to the existence of better party organization 
and the recognition of Parliamentary leaders, the king instead of 
actually erercising his right of directing and dismissing ministers 
rarely finds opportunities to exercise any real dioice in the selection 
of his ministers. 

In England only a member of Parliament can he appointed a 
minister. He has to resign his seat and get himself re-elected to 
the legislature on the principle that a mere legislative mandate is 
not sufficient for holding an executive office. In Belgium, one can 
be appointed a minister without a seat in the legislature and has 
got full entree into either chambers. In France, re-election after 
appointment as a minister, is not required. Now-a-days, only 
members of legislatures are appointed as ministers, except the 
ministers of war and marine, as is the case with the minister of war 
in England to-day. In Italy, army and navy officers are appointed 
to the Cabinet after they are nominated as mend}ers to the Senate. 

Ministers without portfolios are sometimes appointed in England, 
France, Italy and Belgium to introduce into the government 
eminent personages whose influence are expected to improve the 
tone of administration in many ways but who are not willing to 
undertake the burden of a Cabinet portfolio. 

In England and in France the Cabinet is responsible in practice 
to the lower or popular house, while in Belgium and in lUdy the 
Cabinet is more or less responable to the king. 

Because of the multiplicity of parties in France and Italy, 
Cabinet is formed by a coalition of, parties, so they are unstable. 
In England so long as the two-party system of government pre¬ 
vailed Cabinet government was very stable. But with the advent 
of Labour party, Coalition or govemmoit by sufferance, is going to 
be the chief feature of parliamentary government as no one party 
IS expected to have the absolute majority for long. 

Prof. Strong thus sums the essence of the English Cabinet 
systkn:—summarize the noteworthy aspects of the British exe¬ 
cutive system are that it is dependent for its existence upon the 



A COMPARATIVE STUDY 


119 


• support of the majority in the elected Chamber, that it is drawn 
-from one party (except occasionally at times of national crisis), that 
the position of the Prime Minister gives it sdidarity, that neither 
the Cabinet nor the office cd Premier is known to the law, that the 
body known to the law, namely, the Privy Council, to which all 
Cabinet Ministers past and present belong, has no real pcditical sig* 
nihcance left. The development has destroyed absolutely the ancioit 
prerogatives of the Crown, which has passed, together with the whole 
oof' the executive power, into the control of the Legislature.” 

' The Viceroy's Executive Council is not a Cabinet. 

While the British Cabinet is resopnsible to the Commons, the 
Viceroy's Executive Council is a merely advisory body not respon¬ 
sible to the legislature. The British Cabinet is drawn from the 
same party but the Executive Council is composed of members who 
hold divergent political opinion and is recruited from officials and 
non-officials, the appointments being made by the Crown on the 
recommendation of the Secretary of State for India. In case of 
•disagreements with the chief, the ministers as well as the Councillors 
may resign but the latter’s resignation is of no political importance 
unlike in the case of the former. The Viceroy is the representative 
•^of the Crown, the British Premier is the appointee of the Crown. 
'The control of the Secretary of State over the Viceroy is so strin- 
rgent and exten^ve that he is conadered to play a second Addle as 
the Chief Executive of India. 

III. Non-Parliamentary Executive: English 

and American. 


‘The American Executive. 

Presidential or n(»i-parliamentary or non-responsible form of 
.government is one in which the executive head is politically irres¬ 
ponsible to the legislature as regards tenure of office and to a large 
' extent also as regards his p&icies and acts and is amenable to 
the legislature only for certain grave crimes and offences and very 
'inqx>rtant ocecutive acts. The most notable examples of this form 
rof government are the United States, Switzerland .and the Latin-* 
American republics. ^ 

The ministers are appdnted by the President or the Qiief 
Executive and are responsible to him only. They have got no 
-seat in the houses or the privileges of free entree during debater 



120 


MODERN CONSTITUTIONS 


They are administrative chiefs rather than parliamentary leaders^ 
Prof. Garner says that the peculiar feature of presidential govern¬ 
ment "is the almost complete isolaticm of the executive branch from, 
the legislature, and its independence of the same body in respect 
of its tenure and power." 

Similarities and dissimilarities. 

The Cabinets of England and America are both formed of the 
heads of departments. Tlie American Cabinet is appointed by the 
President Jind the British by the King on the recommendation of 
the prime minister. In both cases the ministers are drawn from 
the same parties, one from the President’s and the other from the 
majority party of the House of Commons. The British Cabinet 
ministers are members of Parliament, in America it is not the case. 
Tlie British Cabinet is responsible to the legislature, the American 
is responsible to tlie President. The principle of collective respon¬ 
sibility obtains in England, but in America individual responsibility 
to the President obtains. In Britain the inner Cabinet finally decides- 
issues, in America the President’s decision is final. The Prime 
Minister in England is in legal theory the equal wth his colleagues, 
in America the President is the master. The American Cabinet is. 
an advisory body. 

The British Premier and the American President. 

Dr. Finer says that lo compare the powers of the American 
President with that of other Presidents is to compare the substance^ 
with its shadow. In the British premier, however, he has a rival. 
Though the latter’s position is not derived from a direct election 
by the people as of the American President (though not in form), 
the Britidi Premier is the leader of the mapority party of the people's, 
house—the House of Commons, llie American President clings tO'> 
office willy-nilly for four years, and though the tenure of office of' 
the Briti^ Premier is not a fixed one, he can continue for a full' 
term of the Parliament, i.e., for five ^ears and is re-eligible for office- 
for any number of times. » 

.Both the Prerident and the Premier appoint ministers, but the- 
former appoints them as his subordinates and the latter as his col¬ 
leagues. ’The former depends for his powers on the constitution, 
<2;ie latter on conventions and customs. The Premier exercises most 
of the royal prerogatives and other statutory powers whidi are more- 
extenrive than other powers ever exercised by the President. The 
President within a limited range is supreme and unaccountable, but: 
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the Premier is all-powerful so long as his party can retain a majority' 
in the Commons. The President cannot initiate legislation and a&< 
a result has no control over taxation, but the Premier by 

the majority party has extensive powers in matters of legislation and 
taxation. 


IV. A General Survey: the Conclusion. 

The analysis of the Executive brings to light certain truths, 
A non-responsible government is impossible and dangerous. There 
is every reason to believe that the Parliamentary Cabinet is far 
superior to the Presidential system. 

The sources of healthiness and unhealthiness in -Cabinet 
government are to be traced to the Party system, for this connects 
the Government and the Parliament, and the Government and the 
People, and the Government and the Opposition. The Engli^ have 
produced the best form of Cabinet government. In other countries 
representative government in general (and the Parliamentary exe¬ 
cutive in particular) has fallen into contempt, in some it runs the 
serious risk of replacement by a dictator^ip, in a few, it has- 
already been replaced by dictatorship, because the fragmentation 
and multiplicity of parties, and their mutual intolerance based on 
grounds of policy or personal egotism, result in a most disturbing, 
instability of the executive. This experience speaks in favour of 
the Non-Parliamentary Executive of the S. A.—^for, at least,, 
whatever the short-comings of that system, the executive is fixed for 
four years, a stability which is of tremendous advantage. 

m 

Yet the i^rliamentary Executive lacks the final touch. The 
Prime Minister attracts loyalty by reasem of his high status but 
we find that men and women defer even more to Presidents and 
Kings, even when these are in fact able to do far less than that with 
which they are credited.—Dr. Finer. 

■» 

V. Second Chambers. 

Of the four Second Chambers, the French and the American 
Senates, the German Reichsrat and the House of Lords, the latter 
is unique in the s^se that it is hereditary and consequently the lesai' 
powerful (vide the Parliament Act of 1911). The American Senate 
and the German Raich are composed of State representatives directly" 
elected by the people, while the Frendi Senate is indirectly elected. 
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The French and the American Senates possess almost equal 
powers. All bills except money bills can be introduced in them. 
But they can ammd and reject money bills like other bills. The 
House of Lords can neither originate, amend or reject a money bill. 
Though the ParUammtary Act of 1911 is alleged to have reduced 
the House to impotence^ still it cannot be denied that it has clothed 
the House with a suspensive veto over bills for two years. The 
powers of the Rekhsrat seems to be the smeAlest. A bill may be 
passed sonedmes without its consent. It has thus got no absolute 
veto on legislation like other Second Chambers. It has no power to 
initiate legislation. But all bills introduced by the Government must 
first go to the Reichsrat and its consent is necessary for the introduc¬ 
tion of any bill in the Reidistag. It can amend the constitution 
with the consent of the Reidistag by a two-thirds majority at a 
stitting when two-thirds of its total members are present. As regards 
money bills, the Reichsrat possesses the same powers as it has over 
-other bills. Badi of the four Second Chambers possesses some 
extraordinary features. The House of Lords is the highest Court 
-of Appeal, the American Senate needs ratify all treaties and ap¬ 
pointments made by the President, the Reichsrat is the only upper 
house which cannot hear impeachments though it can initiate bills 
.and Clan submit them to referendum, and the Frcndi Senate’s consent 
is required for the dissolution of the Chamber of Deputies. 

The French Senate is an ideal Chamber and though it possessed 
extensive legislative powers, it has parted with them in favour of 
the lower house, itsdf serving as a brake upon hasty legislation. 
The American Senate is the strongest house among the Second 
Chambers and is stronger than the lower house. The Reichsrat has 
been made a weak Qiamber but of late it is becoming stronger. 

VI. Money Bills and Upper Houses. 

For answer read the previous ^tion and the body of the book. 

Vll. Amendments of the Constitution. 

On the mediod of amendment of a constitution depends the 
; guarantee of individual liberty. It also determines the ease with 
%rhich the constitution can Iceep pace with changing conditiems. 

. Amendmwit of Flexible Constitulions. 

There are some cemstitutions, e.g., that of Great Britain and 
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Italy, which can be dianged like ordinary laws by the ordinary 
legislature. In these cases the safeguard to individual liberty is at 
its minimum and the enjoyment of the same by the citizens depends 
upon certain special qualities possessed by the voters, t'tz., conser- 
vatiscn, patriotism and education. 

.Amendment of Rigid constitutions. 

Individual liberty has got considerable safeguards in those States 
where the constitution can only be emended by a special and a 
more difficult process. In the case of the United States the consti* 
tution can only be amended in the following way. In the Congress 
(the American legislature composed of the Senate and the House 
•of Representatives), whenever two-thirds of both houses shall deem it 
necessary, shall propose amendments, or on the application of the 
Legislatures of two-thirds of the several states, shall call a conven¬ 
tion for proposing amendments which in either case shall be ratified 
by the legislatures of three-fourths of the several states, or by 
•conventions in three-fourths thereof. Because of this difficulty in 
amending the American constitution there have been less than a 
score of amendmmts since the creation of the constitution. 

In the case of France, however, on amendment is very easy. 
When both the Houses of the legislature ie.g., the Senate and 
Chamber of Deputies) sit together, the Assembly is known as the 
National Assembly, and it can change the French constitution. 

In the above cases, e.g., of France and the United States, we 
find the ordinary legislature to be unable to change the constitu- 
ticmal provisions, and thereby safeguard individual liberty. But in 
such states also unless there be methods of enforcing the constitution 
the safeguards against Governmental encroachments are illusory and 
nothing short of revolution can stay them. In America it is not 
•only explicitly stated in. the constituticm that its rules and provisions 
cannot be interfered wiUi by the ordinary legislature but also it has 
.been clearly laid down that if the legislature interferes and amends, 
modifies or afdds to them, the American Giurts can stop such inter¬ 
ferences by declaring them null and void. In old Prussia, however, 
we find the lower house of the legislature to have control Over taxa¬ 
tion, but as there was no method provided to safeguard that right, 
the King, and the. ui^er house usurped that privilege and no others 
way but revolution was left open to the people to safeguard their 
risht 

So, we find that where amendment is easy, the chief danger la 
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the instability of the Government, and where it is difficult them 
either many extra-lei;al institutions, such as, customs and usages,, 
must develop to suit the changing conditions of the time, or in the 
absence of such there will be danger of revolution. 

Various methods of Amendment— 

Prof. Gettell thus sums up the different ways in which amsti* 
tutions may be amended :— 

(1) An ordinary legislature may amend the constitution, e.g., aS’' 
' in Great Britain and Italy. 

(2) Special procedure or organs of government are necessary tth 
amend the constitution, e.g., as in France and the United States. 

(3) Popular Referendum may amend the constitution. *The‘ 
most important of all present methods of constitutional revision is: 
by a more direct action of the people. In Switzerland a constitu- 
tirnial amendment passes through both houses of the legislature, a* 
simple majority being sufficient, and is then submitted to the vote* 
of the people; it must be ratified by a majority not only of the 
voters but also of the different Cantons that form the confederation. 

It is further provided that a demand lor a revision of the 
constitution made by eitlier branch of the legislature, or by the 
petition of fifty thousand voters, must be followed by a popular vote 
on the desirability of undertaking a revisiwi. The method of 
amendment adopted under the federal constitutim of Australia is 
closely similar.” 

(4) In cases where constitution makes no provision for its own- 
amendment, the amendment may be brought about by ordinary 
legislation, as is the case with Italy where the written constitution 
makes no provition for amendment, or the authority which created 
the constitution may amend it. 

VIII. Political Parties. 

Read, Political Science, Vol. II,,Chap. IX. 

IX. The Committee System. 

For Committee systems in England, France and America re^pec* 
tively, read pp. 102-3 in Part I and pp. 25-27, and 83-84, in Part II.. 

X* The Judiciary in relation to the Constitutions. 

As tire sovereignty rests with the Britidi .Parliament it can pass- 
any law howevK* illogical, omtradiaory and immoral they may be.. 
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Courts of Justice can never question the validity of a law. In 
America, on the otherhand, whidi has a written Federal constitu¬ 
tion, the powers of the Central and the State legislatures had to be 
•elaborately stated in the constitution. So it had to be provided 
that both sets of l^islatures may not pass any law which goes beyond 
the powers conferred by the constitution. As a result the Supreme 
•Court has jurisdiction to declare a law invalid. 

Questions. 

1. Differentiate between the Cabinet System of France and 
that of England. (Cal. 1917). 

2. Of all Second Chambers you have studied, the French Senate 
is the weakest and the American ^nate is the strongest. (Cal. 1925). 

3. Write a note on the committee system qf the legislatures in 
France and in the United States and indicate the influence of the 

• committees in those countries. (Cal. Hons. 1924). 

4. Differentiate between the powers and functions of (a) the 
English Court of Law, {b) the Administrative Court of France and 
(c) the Supreme Court in America. (Cal. Hons. 1927). 

5. Compare the position of the Judicature in England, France 
:and the United States explaining the constitutional powers (ff thc^ 
.Judges and the way in which they are appointed. (Cal. 1918). 

6. The prime work of the American constitution presents a 
superficial resemblance to that of France but the differences are as 
pronounced as the resemblances. Bring out clearly these resemblances 
.and differences. (Cal. 1923). 

(Calcutta University Questions from 1927—1930.) 

7. Describe the composition and function of the House of Lords. 

(Cal. 1937). , 

8. In what respects does the parliamentary system of France 

• differ from that of England ? (Cal. 1937). 

9. Discuss the power of the judiciary in relation to the Acts 
•of the Legislature in England, the U. S. A. and India. (Cal. 1936).^ 

10. I^scuss the position and powers of the Crown in English 
•^constitution. How is a ministry formed in France? How do you 
.•account for frequent changes of ministry in france? (Cal. 1936). 
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11. Discuss the essential features of the Cabinet System of 
Government as it obtains in Britain. (Cal. 1935). 

12. Describe the position and powers of the Head of the Federal. 
Executive in the Unit^ States of America. (Cal. 1935). 

13. Explain how constitutional amendments may be made in 
England, France and the U. S. A. (Cal. 1932, 1935). 

14. Describe the position and powers of the Crown in the 
British political system. (Cal. 1934). 

15. Discuss the effects of the Parliament Act of 1911 on the- 
position and powers of the British House of Commons. (Cal. 1932). 

16. State what appear to you to be the outstanding features of 
the American constitution. ((3al. 1934). 

17. Compare the constitutional powers of the President of the' 
United States of Apierica with those of the British Prime Minister.. 
(Cal. 1933). 

18. Compare the position and powers of the President of the- 
French Republic with those of the United States. (Cal. 1922). 

19. Discuss with reference to the constitutions of England and 
France with the salient features of the Cabinet System of Govern¬ 
ment. (Cal. 1933). 

20. Discuss the position of the Cabinet in England. To what 
extent has the Cabinet has usurped the functions of Parliament. 
(Cal. 1931). 

21. Compare and contrast the United Kingdom, the United 
States and France from tlie point of view of the practical influence of 
the party system upon their forms of Government. (Cal. 1930). 





INDIAN ADMINISTRATION 

CHAFrER I. 

Thu Indian Constitution. 

Historical Growth of British India. 

■ 

Distinct Periods* 

The political history of British India may be divided 
into six distinct periods. 

I. From 1600 to 1765. East India Company a trading cor* 
PORATION. From the beginning of the seventeenth to the middle of 
the eighteenth century the East India Company remains purely a 
trading corporation, existing on the sufferance of the native princes 
and living in rivalry with the merchant companies of Holland and 
France. “The first period is clearly a period of charters’*— 

II. From 1765 to 1858. East India Company acquires domi¬ 
nion. During the next century the Company acquires and consoli¬ 
dates its dominion, shares its sovereignty in increasing proportions 
with the Crown, and gradually loses its mercantile privileges and 
functions. “The second period is marked by Acts of Parliament passed 
at almost regular intervals of twenty years.’’ 

III. From 1858 to 1917. Powers of the Company passes to 
THE Crown. After the Mutiny of 1857 the remaining powers of the 
Company are^ transferred to the Cibwn. “The third period commences 
with the Government of India Act of 1858 which declared that India 
was thenceforward to be governed by and in the name of Her Majesty 
the Queen of England.’’^ The Reforms of 1861, 1892 and 1909 are 


* Gazetteer, Vol. IV., page 5, and Anderson, page 3. 
t M. R. Palande, Indian Administration, page 4. 
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the outstanding incidents which followed till the Great War which 
brought about a fundamental change of policy in regard to India's 
relations with England. 

IV. From 1917 to 1919. Pronouncement of August 20, 1917. 
—A fourth period may be said to begin with the fnemorable pronounce¬ 
ment of August 20, 1917 which announced a desire on the part of 
Great Britain for the progressive realization of responsible government 
in India as an integral part of the British Empire. The Act of 1909 
was replaced by the Act of 1919. 

V. 1919 and After. The Simon Commission was appointed to 
''enquire into the working of the system of government introduced by 
the Government of India Acl of 1919,” and to report “as to whether 
and to what extent it is desirable to establish the principle of res¬ 
ponsible government in India.” Then began the most troubled 
period in the political history of India. Three Pound Table Con¬ 
ferences were held in London. A Minorities’ Pact w’as formed and 
the Communal Award was announced. Finally, the Government of 
India Act of 1935 was passed. 

VI. From 1936 onwards. 

1. FIRST PERIOD: Commercial Career. I'rom the 
Scz^entccnih to the Middle of the Hightcenth Century (1600 
to 1765.) 

Elizabeth’s Charter of 1600. 

In the year 1599 a body of London Merchants met at Founder’s 
Hall to form a company for the purpose of trading under u monopoly 
with the ‘‘rich and golden” countries of India. The total number of 
members of the Company were 217 and the total capital subscribed 
were £68,373 only. The famous Charter of the East India Company 
was granted by Queen Elizabeth on the last day of the year 1600. 

The Royal Charters of 1600 arid after* empowered the company 
**to acquire territory, fortify their station.^, defend their properties by 


* Cromwell granted a new Charter which was renewed after the 
'Restoration by Charles II in 1661. The latter granted to the Company 
the right of coining money in 1682 and granted a Charter for the 
establishment of law courts. In 1687 James II granted a Charter 
authorizing the establishment of municipalities in Madras. 
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4nmed jorce, coin money and administer justice within their own 
settlements" and vested the direction of Company's affairs in a 
Governor and iwenly-jour persons who were elected annually. 

At first it was merely a Regulated Company, i.e., one in which 
each member traded with his own individual capital, but very soon 
it was found that individual capital was too insufficient to cope with 
the hugeness of the enterprise, and so by 1612 the Company was 
converted into a Joint-stock company. 

Portuguese competition eliminated. 

During the seventeenth century India’s relations with England 
ive.re purely commercial. James 1 renewed the Charter of Elizabeth 
in 1609. At this period the Portuguese competitioa became’ severe. 
The Moguls, however, who were weak at sea ncKided the services of a 
sea-police. The Englisii offered the services and a couple of naval 
defeats inflicted upon the Portuguese by the British, curbed Portuguese 
power and cleared the coast for the English. 

The Dutch Competition. 

Ambassadors from England to the Mogul Courts also .secured 
great privileges for the English trade. During the reign of Charles I 
and the Commonwealth the Dutch competition began to grow in 
strength and there was contemplation of even winding up of the affairs 
■of the Company. The English interlopers did hamper trade to no 
small extent. 

II. SECOND PERIOD: 176S-18S8. ntion and 

Consolidation of the Ifominioii and sharing of Sovereignty 
ivith the Croivn {Parliament). 

Acquisition and Conquest. 

With the growth of trade, territorial expansion of the Company 
was aimed at. With the acquisition of territories the right of organiz¬ 
ing military fqrces was conceded by the government in Great Britain. 

Factories of Madras. Bombay and Calcutta developed into Presi- 
dencie.s. The first English factory* was established at Surat. In 

* English Factories. -“The Company had to employ their own < 
agents to collect throughout the country the different articles of 
export from India. These goods, also those that arrived in India 
in ships sailing from abroad, had to be properly arranged and stocked. 
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1640 the Raja of Chandragiri granted a piece of land with the right tch 
build a fort which subsequently developed into the Madras Govern¬ 
ment (Fort St. George). In 1662 Bombay was leased at an annual 
rental of £10 to the Company by Charles II who received it as a 
dowry on his marriage with the Infanta of Portugal. In Bengal along 
with other factories at different centres there arose in 1690 under Job’ 
Chamock the Settlement of Calcutta (Fort William). The adminis¬ 
tration of these three factories of Madras, Bombay and Calcutta 
came lo be known as the tliree “Presidencies.” They were quite 
independent of one another but subordinate to the Directors in England 
and was each left in charge of a President and a Council (composed of 
nine to twelve members). 

With the decline of the Great Mogul Empire a number of Hindu 
and Mahomedan principalities came into being each of which was 
trying to gain ascendency at the cost of the other. 

French East India Company: European ambition. 

At this favourable moment, however, to the chagrin of the 
English, a French East India Company was formed in 1664 and trade 
rivalry began. 

The weakness of the central power in India and the internecine 
wars also imbued them with the ambition of founding emphes by 
playing one prince or a soldier of fortune against another. 

The Indians conquered India for Britain. 

Though the foreigners had well-drilled and well-equipped European 
army, the Indian recruits were found to be cheap, more painstaking, 
brave and trustworthy. So Indians were exploited to conquer India. 
“Had India been a mation, a united country with a strong central gov¬ 
ernment, this condition of affairs would never have been tolerated; 
but there was neither unity nor consciousness of nationalism”- - 
(Munro). *' 

I 

Special warehouses were created for the purpose; so were counting 
houses near them. These together with the offices of the Agents and 
the apartments for the business of the place, constituted what was 
called a factory of the Company. The life in a factory corresponded 
to life in a club with a common mess, common prayers and a common 
residence. "—Polawde. 
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The French were ousted by 1763. 

In no time the English came in collision with the French, and 
finally they drew their respective government into conflict in every 
corner of the globe. Dupleix, a man of superior talent and imagina¬ 
tion, had to give way before the British because he was not backed 
lo the same extent by his home government as his rival, Mr. Clive. 
The treaty of Paris that was .signed in 1763 stamped out French 
influence from India for ever. 

The Battle of Plassey: Consolidation of British Power. 

With the exit of the French, the British became predominant and 
“from deaJino in spices and dy(s. the Company rose to be a dealer in 
revenues, territorits. thrones and destinies.” To crown all the Battle 
<;/ Plassey was won in 17.57 and in 176.5 Clive accepted in the name 
of the Company the Dew'ani of Bengal, Bihar, and Orissa from the 
Emperor at Delhi. Thus closed the first chapter of the history of 
the rising political fortune of the British in India. 

Wars of Conquest were completed. 

The Battle of Pla.ssey (1757) made the British the virtual ma.sters 
of the richest province in India and transferred the centre of Com¬ 
pany’s power from Madras to Calcutta. Warren Hastings conquered 
Bt’nare.s, and Sal.sctte in Bombay for the Company. Lord Cornwallis 
defeated Tipu Sultan and annexed a portion of his territory to the 
Madias Presidency in 1792. 

For the next six years the British followed a policy of non-inter¬ 
ference in India. But Lord Wellesley began with a recompense. When 
he left the shores of India, the only territories which w'ere left un¬ 
conquered were the Punjab. Sind and Nepal. In 1824 Burma was 
annexed. In 1843 Sind was annexed. In 1849 Dalhousic annexed 
the Punjab. In 1876 Baluchistan •experienced the .same fate. Nepal 
still remains itnconqurred. 

III. THIRD PERIOD: Administration passes to the 
Crown in 185iS. 

The Mutiny. 

But the wars of conquest of the British had created many enemies. 
The latter were biding for opportunities and in 1857 the spirit of 
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revolt expressed itself in a general rising of the Sepoys. Fortunatclv 
for the English “India was too diversified to unite in a common cause 
and the rising was mainly confined to North-Western Provinces.” It 
was doubly fortunate for the British that at this very moment a British 
military expedition was on its way to China. It was intercepted and 
somehow the rising was put down. 

But public opinion in England would no longer tolerate a com- 
merci!.! company to administer a vast empire. The Act of 1858 
transferred the Indian government to the Crown. Queen Victoria 
by the Proclamation of 1858 took over the reins of Indian Government. 

The first step in the progress of self-government in India was 
the Indian Councils Act of 1861. The Indian Council Act of 1892 
and of 1909 were designed to introduce a system of representative 
government in India. 

IV. FOURTH PERIOD: The Post-War Reforms. 

India and the Great War. 

In 1914 came the Great War. “India might have given England 
a world of trouble during this conflict but did not. The country 
remained quiet and loyal during the great emergency in spite of 
German predictions that it would flame into revolt. Not only that— 
India actually contributed a large expeditionary force to aid the allied 
cause. Indian troops fought in France and Flanders, in Egypt and' 
Palestine, in Mesopotamia and East Africa. She also made large 
contributions in money.” 

England’s vehement protestations that she was forced to join tlie 
War for the cause of liberty and justice and to establish the principle 
of the right of self-determination for 'the small nations, led to the logical 
conclusion that she must review the case of her political connection 
with India. “If England is out with the mission of establishing the 
right of every nation to govern hurself, her profession of faith needed 
practical demonstration in her dealings with India.” ' 

This led to Montagu’s epoch-making declaration of 20th August, 
1917. Finally, the Government of India Act of 1919 was passed. 

V. FIFTH PERIOD: 1909 and After. (Chap. III.) 

VI. SIXTH PERIOD: 1936 onwards. 



CHAPTER II. 


Stages of Constitutional Evolution. 

1. Company Managing its Own Affairs. 

The Constitution of the East India Company. 

Queen Elizabeth's Charter of 1600 vested the direction of affairs 
of the E. I. Co. in a governor and twenty-four persons elected annually!. 

In the latter part of the seventeenth century the constitution 
comprised the General Court of Proprietors and the Court of Directors. 
Every holder of £500 stock had a vote in the Court of Proprietors, 
and the possession of £2,000 stock was the qualification for a 
Director. The Directors were still twenty-four in number elected 
annually by the Proprietors. The latter body had power to overrule 
the Directors and even to set at naught the resolutions of the House 
of Commons. The Directors had large patronage* in their hands, 
practically every appointment was made by them. "The Directors 
were the persons that made the Company. They managed the trade, 
kept the accounts, dictated orders to the servants of the Company 
and consented to declaration of wars and ratification of treaties. In 
sliort. every important matter of administration and all lines of 
policy to be adopted by the Company were settled by them." 
(Palande). 

Clive’s Double Government: Ruling power secured. 

The battle of Plassey (1757) destroyed the power of the Nawab 
of Bengal. The latter, in lieu of an annual pension of Rs. 50 lakhs, 
resigned in favour of the CompanV the Nizamat powers and duties, i.e., 
powers and duties which relate to the maintenance of peace and 
order including the administration of criminal justice. On the other- 


* "It was a lucrative privilege, the annual value of each share 
of sudi patronage divided among the twenty-four Directors and the 
Governor and the Deputy-Governor being calculated at £15,000."— 
Palande, page 11. 
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hand, the defeat of Shah Alam, the Emperor at Delhi, in the battle 
of Buxar, led him to grant the Dewani (i.e., the right of the collection 
of revenue and the administration of civil justice) of Bengal, Bihar 
and Orissa to tlie East India Company which was to make an annual 
payment of a sum of Rs. 26 lakhs. Thus the Emperor and the 
Nawab were reduced into shadows and the collection of revenue, the 
administration of civil and criminal justice, and the maintenance of 
peace an^ order of Bengal, Bihar and Orissa passed into the hands of 
the Company. This is known as the famous double government of 
Lord Clive. 

Attention was drawn to Indian affairs in England. 

Since 1773 Indian affairs began to engage the .serious attention 
of the British people. Stories of mismle and oppression began to 
reach England. Civil administration were exploited by the Company 
to declare very high dividends when its finances were really at a very 
low ebb (a deficit of £6 millions). Its officials returned to England 
fabulously rich and mutual jealousies among them often revealed 
tales of oppression and rapine which they committed in India to 
earn those riches.* Military reverses, such as the defeat of the 
Company’s forces at the hand of Hyder Ali (1769), and famines 
(Bengal famine of 1770) still more hardened public opinion in 
England. 

The people of England came to the conclusion that commcicial 
and administrative business cannot go hand in hand and so they 
wanted to bifurcate the functions, leaving the administrative work 
into the hands of a different body, the British Parliament, which were 
to administer the expanding possessions of Britain.f This led to the 
passing of the Regulating Act of 1773 “for the better management of 
the affairs of the East India Company as well in India as in Europe.” 


•> 

* Parliamentary Committees appointed to enquire into the cases 
of oppres^on by the Company’s servants reported that between 1757 
and 1766, they secured in presents from the people of Bengal more 
than £2 millions and another £4 millions as “compensation for losses 
incurred.” 

fThe new doctiine of the English Revolution of 1688 established 
the constitutional principle that the Crown had no powers to grant 
the right of monopoly of trade to a Company but it rests with the 
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II. ‘Assertion of Parliament's Control over India. 

1. The Regulating Act of 1773. 

The Act recognised the territorial sovereignty of the Company 
and bifurcated civil administration from commercial and financial 
transactions. The civil administration was left in charge of the 
Governor-General who was to be nomintaed by the Crown, and the 
Board of Directors of the East India Company were left in charge of 
commercial affairs. 

TTie Act '‘for the better management of the East India 
Company" provided (1) the nomination by the Crown of a Governor- 
General and four Councillors to administer the Presidency'of Fort 
William (Bengal); and Madras and Bombay which continued to be 
governed by a President (Governor) and a Council were made sub¬ 
ordinate to him. The Presidents were to communicate all important 
matters to the Governor-General and were forbidden to wage war or 
make treaties without his previous consent. 'Fhe Act provided for 
tlic establishment of a Supreme Court of Judicature at Fort William 
in Bengal. (2) The Board of Directors of the Company were entirely 
left in charge of commercial and financial matters. 

Thus developed a system of dual government, the Governor- 
General administering the Company's possessions, and the Board of 
Directors managing commercial and financial matters. This is the 
earliest case of diarchical form of government in India. 

Merits of the Act. The importance of the Act lay in the fact 
that it provided the greatest landmark in the constitutiomd history 
of India, in as much as it (1) proclaimed for the first time the 
trusteeship of Great Britain for India with a view to better govern¬ 
ment of her people, and (2) marked the beginning of direct inter¬ 
ference by Parliament in Indian affairs. 

Defects of the Act. Th 9 ugh the Act was conceived in the 
best of spirit many vagueness and indefiniteness such as those relating 
to the authority of the Governor-General over the Governors of 
Madras and Bombay, of the jurisdiction of the Supreme Court, etc, 
made the smooth working of the Act very difficult. 

legfslature, the British Parliament. Thus we sec the control of 
-affairs of the Company passed to' the British Parliament before the 
•close of the seventeenth century. 
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2. Pitt*s India Act of 1784. 

The diarchical government after working for a decade was found 
to have faded. There was constant friction between the commercial 
and the civil authorities. Moreover, the fact of the administration 
of a vast empire by a commercial body with unique privileges and 
powers became an anomaly under the British Constitution. The mere 
power of nominating the Governor-General and the members of his 
Council by the Crown was found to amount to an inadequate control 
and a large power of supervision seemed to be an immediate necessity. 
So the Act of 1784 was passed. 

The Act provided (1) that the Governor-General was to be 
appointed by the Court of Directors of the ComfHiny instead of by 
the Crown. But the Act established in London (2) the Board of 
Control to represent the Crown which was to superintend, direct and 
control all acts, operations and concerns which in any wise related 
to the civil or military Government or revenues of the Indian posses¬ 
sions. The Board of Control was composed of several privy 
councillors with a President who eventually became the Secretary of 
State for India. Thus the Act established the complete supremacy 
of the Crown in India. 

By 1833 the powers of the Board of Control were augmented so* 
much so that all orders, letters or other communications whatsoever 
relating to Indian affairs or to any public matter shall not be sent 
or given by the Board of Directors until the same shall have been 
approved by the Board of Control. 

3. The Charter Act of 1813. 

The Company ix>st almost all trade monopolies. In 1813 
the Charter of the East India Company was renewed but it lost all 
trade monopolies except the monop>oly of tea trade and the trade 
with China. English merchants wlfo so long clamoured^ for a share 
of the trade of India was thus propitiated. 

4. The Charter Act of 1833. The Company a Political 
, Body. 

The Company is to hold Indian possessions in trust for- 
THE Crown. The Charter Act of 1833 even withdrew those two* 
monopolies and closed the Company's commercial business for good.. 
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The company henceforth became a purely political and administrative 
body, holding its territories in trust for the Crown and being res¬ 
ponsible for their good government. 

The Governor-General was expressly vested with civil and- 
MILITARY CONTROL. The Same Act raised the Governor-General of 
Fort William (Bengal) to the position of “Governor-General in Council 
for India”* though he continued to administer directly the province 
of Bengal till the year 1854 when Bengal was put under a Lieutenant- 
governor. The direction of the entire civil and military administra¬ 
tion and the sole power of legislation were vested in the Governor- 
General in Council of India. The Act created the North-Western 
Provinces. 

5. Charter of 1853: First Legislative Council: Six 

members. 

Governor-general’s Legislative Council. The Act is a land¬ 
mark in the constitutional history of India. It conferred the first 
legislative council upon India. It cstablLshed the first Indian Legis¬ 
lative Council as distinguished from the Governor-General's 
Elxecutive Council. In addition to the Governor-General, and the- 
four members of his executive Council, and the Commander-in Chief, 
Six special members nominated from the provinces were added for 
legislative purposes alone. The sittings of the Legislative Council 
composed of all the twelve members were public and the proceedings 
be^an to be regularly published. 

6. The Act for the Better Government of India: 1858. 

The Board of Control and the Court of Directors were 
substituted by the Secretary of State for India. In 1858, after 
the Sepoy Mutiny, the “Act for the better Government of India” 
was passed. It tranvsferredf the control of affairs of the East India 
Company from the Board of Control and the Court of Directors to- 
the Secretary of State for India who was to be responsible to parlia¬ 
ment, and was to act in concert, in certain cases, with a Council. 


* I.,ahiri and Banerjea, p. 22. 

tjohn Stuart Mill who drafted the protest on behalf of the 
Court of Directors against the Bill, characterised tlie proposed transfer 
of a “Semi-barbarous dependency” to the Crown as “a folly and a 
mischief.”—LffAiri and Banerjea, p. 23. 
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The Council of the Secretary of State for India was to consist of 
fifteen members, of whom a majority (9 persons) were to be persons 
who must have lived or served in India for a period of ten years. 
They were to hold office during good behaviour. They were not 
to sit or vote in Parliament. Excepting some unimportant matters 
in which the Council’s advice was binding upon the Secretary of 
State for India, the Council was merely an advisory body. The 
Secretary of State for India was enjoined to submit annually the 
audited accounts of the revenue and expenditure of India accom¬ 
panied by a statement of the moral and material condition and 
progress of the country. It was also laid down that no rcvenTies 
• of the Government of India were to be applied to defray the expenses 
of any military operation beyond the external frontiers of British 
India without the consent of both Houses of Parliament. 

The Act did not make any important change in the adminis¬ 
tration of India. The Crown was to be represented by the Governor- 
General. The Proclamation of the Queen* which followed referred 
to Lord Canning as the “first Viceroy and Governor-General” of 
India. The designation "Viceroy” was not a statutory title. 

'7. The Indian Councils Act of 1861. 

The Charter Act of lt^53 ivas found to foster a great “mischief.” 
The legislature it created could question the executive and its acts 
■and enquire into grievances like the British Parliament instead of 
acting as a purely legislative body. Further, it centralised the legis¬ 
lature by abolishing local legislatures. The Council Act of 1861 
was designed to do away with those mistakes. 

Creation of Local Lecislatures. The Act of 1861 created 
.local legislatures, Bombay and Madras obtained it in 1861, Bengal 
in 1862, the North-Western Provinces in 1886 and the Punjab in 


* The Proclamation ds announced by Lord Canning at* Allahabad 
•on the 1st of November in 1858, ran thus: "We hold ourselves 
■hound to the natives of our Indian territories by the same obligations 
of duty which bind us to all our other subjects. And it is our 
ftfrther will that, so far as may be, our subject of whatever race or 
•creed, he truely and impartially admitted to office in our service, 
the duties of which they may be qualified by their education, ability 
•and integrity duly to discharge. 
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1897. They were constituted on the same lines as that of the- 
Oovernor-General's Legislative Council. 

Its Composition. —^The local legislatures were to consist of four 
to eight members in addition to the Advocate-General of the province,, 
of whom half were to be non-ofhcials nominated by the Governors. 
The local legislatures were not authorised to legislate on matters- 
which required to be uniform within the whole of India, such as. 
taxation, currency, i)ost oflices, penal codes, patents and copyrights, 
etc. Sanction of the Governor-General was necessary to introduce 
certain measures and his final assent was absolutely necessary for alt 
measures passed by provincial legislatures. lie thus directly con¬ 
trolled local legislation. 

• 

"When, by the blessing of Providence, internal tranquillity shall' 
be restored, it is our earnest desire to stimulate peaceful industry of 
India, to promote works of public utility and improvement and to- 
administer the government for the benefit of all our subjects resident 
therein. In their prosperity will be our strength, in their content- 
ment our security, and in their gratitude our best reward." 

Governor-General’s Legislative Council ; Composition, 
Powers and Restrictions.— In the Governor-General's Legislative 
Council, the number of “additional members,” in addition to executive, 
councillors, were to be not less than six and not more than twelve. 
They were to be nominated for a period of two years each, and half 
of them were to be non-ofhcials and “actually some of them were 
always Indian.” 

The Governor-General’s assent was necessary for all legislation. 
The power of Parliament to legislate for India was reserved. The 
Crown through the Secretary of State could disallow a piece of Indian, 
legislation. It is pointed out that the inclusion of Indians was the 
result of the experience of the Mutiny. For belter administration 
the views of representative Indians were found to be of immense help. 

Sham Legislatures controlled bt Autocratic Viceroy. 

“The Councils, both local and central had a standing official 
majority and a preponderance of the executive out of all proportion: 
to that majority. These were merely advisory bodies and even their 
function of humbly tendering advice was rigidly circumscribed.” ' 

The legislative power of the Governor-General in Council wa» 
extended by the Act. The latter was conferred powers to make laws. 
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for all persons, all courts, and all places and things in British India ; 
for Indian subjects and government servants anywhere in India. In 
case of emergency the Governor-General was empowered to make 
ordinances which was to remain in force for not more than six 
months. 

8. The Indian Councils Act ot 1892. 

The spread of western education created 'a divine discontent’ 
among the people and the Indian National Congress which sprang 
into existence a little less than a decade ago began to give in 
organised lead to the grievances of the educated community. Some 
political concessions became imperative. As a result came Die 
Councils Act of 1892. It introduced the principle of indirect repre¬ 
sentation. Under the system neither the members were directly 
nominated by the Governor-General nor directly elected by the people. 
Ixical bodies and legislatures recommended the names to the Governor- 
General for nominations by the latter. 

The changes that were introduced by the new Act were mainly 
the following:— 

(1) The size of the Central Legislature teas enlarged. —^The maxi¬ 
mum number of nominated representatives in the Governor-General’s 
Council was raised from twelve to sixteen. 

(2) The sizes of Local Legislatures were Madras and 

Bombay received local legislatures of twenty members each, the 
United Provinces a council of 15 members and the Punjab and Burma 
were allotted 9 members each. 

(3) Widened opportunities for Criticism and Enquiry.- The 
Act widened the opportunities of non-official members for “criticism, 
suggestion, remonstrance and enquiry." 

(4) Conceded the right of asking Questions.—The right of asking 
questions was conceded after due notice, provided such questions were 
not argumentative, hypothetical or defamatory. No discussion was 
to be allowed on any reply. To the President was reserved the right 
of disallowing a question. 

(5) Conceded the right to discuss the annual Financial State¬ 
ment.—The budget was to be discussed as a whole and not by item 
by item. No member, however, was to be allowed to ptopose any 
resolution of ask the House to decide upon it. 
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(6) Nomination vs. Election :—an Indirect Election. —^Though 
the nominated system of representation was adhered to, an ‘apology 
■of an elected system, of representation was introduced. The non- 
official members in both the central and the provincial legislatures 
were nominated not by the government directly but on the recom¬ 
mendation of various bodies, e.g., by Chambers of Commerce, pro¬ 
vincial legislatures, by Corporations, District Boards, Universities, 
Landholders, Trade Associations, etc. Those recommendations were 
not, however, binding on the Governor-General. 

9. The Council Act of 1909: Minto-Morley Reforms. 

Educated India was smarting against a system of political 
subiertion and the toy constitution could not give any satisfaction. 
The partition of Bengal by flouting the unanimous verdict of the 
people of the province created a great discontent and the feeling of 
helplessness that it engendered against an unsympathetic bureaucracy, 
led to great political restlessness which ultimately took a wrong turn 
and manifested itself in terrorist activities. At this time the Con¬ 
servatives who were in power for two succeeding decades in England 
were swept away by the Liberal victory of 1905. The old policy 
of repression, however, continued but it seemed not to pay. John 
Morlcy became the Secretary of State for India, and the Viceroyalty 
was held by Lord Minto. A Committee was appointed to explore 
and sugg^ist means by which the legislatures can be liberalized on 
a safe foundation. The reforms that followed as a result is known 
as llie Minlo-Morley Reforms. 

'rhe Indian Council Bill was passed by the Parliament in 1909. 
It provided:— 

(1) Sizes of Legislative Homes were widened: A so-called 
Non-Official Majority was introduced. Indirect Representation was 
adhi red to. — Members were to be both elected and nominated, 
the maximum number fixed for tlie central legislature was sixty, 
for the major provinces was fifty, and thirty for the rest. Official 
majority was dispensed with in the provincial legislatures unlike 
in the central. But as yet the practice of election by bodies (indirect 
election) and not by individual votes was adhered to. A number 
of non-official seats were to be filled by “safe” nominations. So 
non-official majority was really a misnomer. 

(2) Persons who were excluded from Suffrage; and the Tenure 
of Members. —Officials^ females, ‘insane persons, bankrupts and 
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insolvents, and males under twenty-five years of age were excluded 
from suffrage. The Govemor-General-in-Council could disqualify a. 
person whose election was considered contrary to public interest. 
Members were elected for three years. 

(3) Communal electorates were first introduced. —Communal' 
Electorates were first introduced and the qualifications for a vote 
varied from province to province. So it is said that though techni¬ 
cally the elective principle was adopted, in reality it was a myth. 

(4) Certain subjects were reserved for the Central Legislature .— 
As in the Act of 1892, certain subjects were specially reserved 
for the central legislature, such as army and navy, foreign affairs, 
currency. Penal Code, etc. 

(6) Asking of Questions were allowed under restrictions .—^The 
asking of questions under prescribed conditions and restrictions were 
allowed. 

(6) Restrictions on the discussion of the Financial Statement 
were relaxed. The rules regarding the discussion of the annua! 
financial statement in the Councils were relaxed. 

(7) Full discussion of matters of Public Interest was allowed.— 
Members were allowed to discuss any matter of general paiblic 
interest. 

In essence, however, no substantial political progress was achieved 
by the Act. On the otherhand, the denationalising policy of 
communal electorates was first introduced which was to vitiate political 
life in India. The executive still remained supreme instead of being 
made progressively responsible to the legislature. 

Montagu’s Epoch-making Declaration, of 20th August,. 
1917. 

As a spontaneous mark of gratitude for India's help in men and 
money at the most critical juncture of the British Empire, to be 
consistent in her profession of faith of creating a better <world based 

*Separate electorates for the Mahomedan community was 
introduced as the result of a deputation headed by the H. H. 
Ihe Aga Khan on 1st October, 1906. The principle of indirect 
election was also introduced through a system of representation by 
classes and interests .—Lahiri and Bonerjea, pi 28. 
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on principles of liberty and justice, and on the insistence on the part 
of the two great national organizations of the Indian Empire, the 
Indian National Congress and the Moslem League, for the speedy 
introduction of a real form of responsible government modelled after 
the self-governing dominions, Mr. Montagu, the then Secretary of 
State for India, announced in the House of Commons on August 20, 
1917,,lhat-- 

"The policy of His Majesty's Government, with which the 
Government of India are in complete accord, is that of the increasing 
association of Indian's in every branch of the administration and 
the gradual development of self-governing institutions with a view 
to the progressive realization of responsible government in India as 
an integral ftart of the British Empire.” 

The announcement on analysis is found to consist of the following 
ideas ;—(1) India is to remain within the Empire; (2) the policy 
of His Majesty’s Government sliould always be in complete accord 
with the Government of India; (3) association of Indians in adminis¬ 
tration should be at an increasing rate rather than being complete 
as was promised in the Queen’s Proclamation of 1858 ; (4) progess 
of responsible self-government should-be gradual and in instalments 
and stages; (5) Responsible government in British India is the goal 
of British rule in India. 

In the same year, Mr. Montagu came to India and in conjunc¬ 
tion with the then Viceroy, Lord Chelmsford, agreed upon a report 
which was published next year known as the Montagu-Cheimsford 
Report. In the report it was stated that the time was ripe for 
experimenting conditionally "responsible government" in the provinces 
by transferring certain departments to the hand of ministers and 
relaxing control of the Government of India and Parliament over 
them. Parliament’s control over Indian administration for the 
maintenance of peace, order and good government was to be retained. 

10. The Government of India Act, 1919. 

In 1919 a Bill was introduced in the House of Commons and 
was referred to a Select Committee of both Houses of Parliament 
presided over by Lord Selboume. The changes that were introduced 
by this Committee were widely believed in India to have amounted 
to a ’’whittling down” of the original proposals embodied in the 
Montagu-Oielmsford Report. 'The bill was passed as the Government 
of India Act in the same year. 

2 
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His Majestty the King in giving assent to the Bill issued a 
proclamation to the Indian Government, Indian Princes and to the 
people of India. His Majesty thus intimated through his inaugural 
message to the Indian Legislature:— “For years, it may be for genera¬ 
tions, patriotic and loyal Indians have dreamed o1 Swaraj for their 
motherland. To-day you have the beginnings of Swaraj within my 
Empire, and wide scope and ample opportunities for progress to 
liberty which my other Dominions enjoy*' 

Governmental organisation. 

The Central Government is composed of the Governor-General 
or Viceroy aided by his Executive Council. The central legislature 
is composed of two houses—the Legislative Assembly and the Council 
of State. 

The Act of 1919 created ten Governor’s provinces. In the 
provinces were created diarchical forms of Government—(1) the 
Governor acting with his executive council and administering the re¬ 
served subjects, such as, land revenue, administration of justice, police, 
prisons, finance and irrigation over which the legislature was given 
no control, and (2) Governor acting with his ministers and adminis¬ 
tering transferred subjects, such as, education, medical relief, sanitation, 
local self-government, etc., over whidi the legislature was given 
substantial control. 

In each Governor’s province there was a legislative council com¬ 
posed of one house only and presided over by an elected President 
It controlled the transferred subjects while the reserved half was 
outside its control. 

But in the meantime things moved so fast in India that the Act 
was not favourably r^eived by the bulk of India’s politically-minded 
population though it is an undeniable fact that it supplied the 
beginning of a real constitution for a future self-governing India. 

11. The Government of India Act, 1935. (Chap. VI.) 

Exercises. 

1. Indicate briefly the policy enunciated by His Majesty’s 
Government in the Declaration of August 20, 1917. (Cal. 1929). 

2. Outline the main features of the constitution of an Indian 
province under the dyarchy. (Cal. 1930). 



CHAPTER III. 


1919 AND AtTivR. 

The inadequate Reforms. 

The Government of India Act of 1919 did not arouse wide 
satisfaction. Still the Moderates and even Mahatma Gandhi and 
the Congre.s.s (the Amritsar Congress of 1919) wanted to work the 
new constitution. But very soon circumstances intervened w'hich 
created a very bad atmosphere, e.g., the pa.ssing of the Kowlatl Act, 
the agitation for the Khilafat and the Jallianwalabag massacre. The 
■Calcutta Session of the Indian National Congress of 1920 completely 
rejected the new scheme of reforms. 

The Non-Co-operation Movement of 1921. 

The disaffection took shape in 1921 in the form of the Non- 
Co-operation Movement. The constructive programme of the Non- 
Co-operation movement was spinning and the use of Khaddar, Hindu- 
Moslem unity and the removal of untouchability. The triple 
boycott of educational institutions, law courts and the legislatures, 
were con.sidercd to be the most potent weapons. The creed of non¬ 
violence was emphasized. But mass civil disobedience had to be 
.su.spcnded due to the tragic incident at Chauri Chaura in the U. P. 
Though the Government succeeded in quelling the movement, it, 
however, created a national consciousness hitherto unknown in 
India. 

The Swaraj Party and the National Demand of 1924. 

Repeated requests of the As.sembly for a constitutional advance 
before 1929 were ignored. The Civil Disobedience Committee re¬ 
commended the capture of Councils with a view to carry on a policy 
of obstruction from within. After the non-co-operation movement 
had subsided, a political party, known as the Swaraj Party was 
formed under the leadership of Deshbandhu C. R. Dass and Pundit < 
Motilal Nehru to follow a policy of dbstruction, from within the 
Councils. At the initiative of the Swaraj Party, a resolution known 
as the National Demand was passed in the Assembly in 1924 
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demanding Dominion Status for India. The debate on the Resolution! 
was followed by the appointment of the Muddiman Committee. The 
Committee agreed that there were serious defects in the constitution. 

All-Parties Conference of 1926. 

In 1926, to meet the challenge of Lord Birkenhead, the then 
Secretary of State for India, that India cannot produce an agreed 
constitution, an All-Parties Conference met at Lucknow and pro¬ 
duced the Nehru Report. It demanded dominion status for India. 
At first the Report received almost unanimous support. But later on. 
the adumbration of Jinnah’s fourteen points led a section of the' 
Mahomedans to oppose it. Finally, the Congress which became com¬ 
mitted in 1929 to a programme of complete independence for India, 
scrapped it altogether as it merely aimed at a Dominion Status. 

The Simon Commission: 1928. 

According to the provisions of the Government of India Act 
of 1919 a Royal Commission under the Chairman.ship of Sir Jonn 
Simon was appointed in 1928 composed of representatives of the 
three chief political parties in England. The Commission was All- 
White, i.e., without any Indian member on it. This aroused strong 
opposition and the extremists and moderates, Hindus and Mahu- 
medans, joined hands to boycott it. The Madras Congress proposed 
to boycott the Commission at "every stage and every form." The 
Government, however, induced most of the Provincial Councils to 
appoint local committees to co-operate and help in the labours of 
the Commission. As the Assembly did not co-operate, the Viceroy 
and the Council of State nominated the Central Committee. 

Mahatma Gandhi pacifies the Calcutta Congress. 

In the Calcutta Congress of 1928, there was great excitement over 
changes in the Congress creed. Opposing the resolution of Sreejut 
Subhas Bose, Mahatma Gandhi gave the assurance that he himself 
would lead the campaign for complete independence if by the mid¬ 
night of the 31st December, 1929, the Government do not agree tO' 
confer dominion status on India. 

Lord Irwin’s Declaration for Dominion Status. 

On the 31st October, 1929, before the Simon Report was pub¬ 
lished, Lord Irwin, the then Viceroy made a public pronouncement 
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•declaring ^Dominion Status to be the goal of India and also pro> 
mised that after the publication of the Simon Report a Round 
Table Conference would be called to seek a common basas on which 
could be formulated proposals for reform which are to be ultimately 
placed before Parliament. This was to capture the imagination of 
moderate politicians and to meet the Congress Resolution of 1928. 

Congress change its Creed. 

Lord Irwin’s declaration did not give any definite idea as to 
the period when India would attain the Dominion Status. Mahatma 
Gandhi and Pundit Motilal interviewed the Viceroy to have an assur- 
^cc that Dominion Status should be immediately granted- But 
as the latter failed to give any definite promise, the Lahore Congress 
of 1929 changed its creed and declared that independence outside the 
British Empire would henceforth be Indites goal. The Congress 
refused to participate in the Round Table Conference in London 
and resorted to Civil Disobedience. The Swarajists withdrew from the 
legislatures, both provincial and central. 

■Civil Disobedience Movement. 

While the Europeans and many wiseacres were laughing in their 
sleeves on the empty resolution of the Congress, on the 12th of 
March, 1930, Mahatma Gandhi to disobey civil laws set out on foot 
•on his historical March to Dandi to break the salt laws. The thing 
was looked on with indifference for a few days but the apparently 
innocent affair sent a thrill throughout the length and breadth of 
India and the movement spread like wild fire. The government 
:seemed to be overwhelmed. 

Report of the Simon Commission. 

At this stage, the Report of the Simon Commission was pub- 
li^ed (June, 1930). It was condemned and simply ignored by all 
sections of Indian opinion.* • 


* Recommendations of the Simon Commission 

They may be summed up as follows:—(1) It found strong 
reasons for reconstituting the constitution on a federal ba^s. (2) 
Diarchy is to terminate in the provinces. The provincial cabinet is * 
to be chosen by the Governor from the elected members. The 
former can also nominate an official or non-official minister. Undsff 
such conditions law and order can be transferred. (3) To separate 
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The First Round Table Conference. 

Understanding that things have taken a nasty turn, the Govern¬ 
ment again reverted to the policy of winning a section of the people. 
The Round Table Conference that was promised in Lord Irwin’s^ 
Declaration of 1929 was announced to be held. With the permission 
of the Viceroy, Sir Tcj Bahadur Sapru and Mr. Jayakar made- 
attempts to bring about a reconciliation between the Government 
and the Congress. They met Mahatma Gandhi at Yeravda jail and 
Pundit Motilal at Naini jail. But the negotiations failed as the 
government was not in a position to assure that the terms of reference 
to the Conference should include the conferring of “the substance- 
of independence to India.” So the Congress did not join in the 
deliberations of the Round Table Conference. 

Finally, eighty-six delegates, of whom 16 were from the Indian 
States, 57 from BritFsh India and 13 from the three British political 
parties, sat in a Conference in the Royal Gallery of the House of 
Lords on the 19lh November, 1930. The Conference was inaugu¬ 
rated by the King-Emperor in person amidst great pomp and 


forthwith Burma from India and to take up the question of consti¬ 
tuting Sind and Orissa into separate provinces. N. W. F. to have 
a separate legislature. (4) In the absence of agreement betweca 
Hindus and Moslems as to the adoption of joint lelectoratcs,. 
separate electorates are to continue. (5) Depres>sed classes are 
expected to maintain their ground in joint electorates without special’ 
representation. (6) Ten per cent, of the total population is to oe- 
immediately enfranchised. (7) The lower house of the Indian legis¬ 
lature is to be called the “Federal Assembly” elected by the provin¬ 
cial councils consisting of members varying between 250 to 280. 
The Council of State is to continue composed of elected and nomi¬ 
nated members in the same proportion as at present. (8) The 
central executive will continue to be the Govcrnor-GcneVal-in-Council. 
(9) The Secretary of State is to continue to superintend, direct and 
control the India Government. (10) The defence of India should he 
an Imperial concern under the Viceroy acting in concert with 
Commander-in-Chief. The Government of India should pay an annual 
total sum to the Imperial authority for undertaking military expen¬ 
diture, which, of course, will necessarily vary from time to time- 
i(ll) The right of the Civil Services must be maintained. 
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Splendour. The G>nference agreed to (1) a federation between 
British India and Indian India, (2) to confer responsibility at 
the centre and in the provinces with adequate safeguards. But the 
whole body of delegates from India admitted that there could be 
no peace in India if the Congress be not propitiated and Dominion 
Status be not conceded. 

Sapru-Jayakar negotiations: Mahatma Released. 

Later events proved that the hold of the Congress over the 
people was overwhelming. Through the intervention of Messrs. 
Tez Bahadur Sapru and M. R. Jayakar, Mahatma Gandhi was .*e- 
leased from prison and a meeting was arranged between Mahatma 
Gandhi the sole representative of the Congress, and the Viceroy. 

Gandhi-Irwin Pact. 

The pourparlers between Mahatma Gandhi and the Viceroy led 
to the Gandhi-Irwin Pact. Truce was declared. Lord Irwin de¬ 
clared that the safeguards in the new constitution would be in the 
interests of India. The Civil Disobedience prisoners were released, 
the right of manufacturing salt in the salt areas was conceded, the 
right of peaceful picketing was recognised and confiscated properties 
were returned. The Congress, on its part, suspended the Cml Dis¬ 
obedience Movement and Mahatma Gandhi agreed to join the second 
Round Table Conference. 

Second Round Table: Congress joined. 

The arrival of Lord Willingdon synchronised with an estrange¬ 
ment between the Government and the Congress. On persuasion 
Mahatma Gandhi sailed for England on August, 1931. The National 
Government in England in which the Conservative element predomi¬ 
nated and which has just replaced the Labour Government might 
have been willing for a patched up compromise but the implacable 
attitude of Mahatma and his insistent demand for real freedom, led 
tile Government to change its tactics. Mahatma’s attempts at 
communal amity not only failed but to crown all the Minorities 
Pact was entered into which asked for special representation not 
only for the different communities but for tlie different sections 
within the same community, e.g., the Hindu depressed classes were 
recommended separate representation as distinct from the caste 
Hindus. 
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On his return to India, Mr. Gandhi protested against the ne«7 
Ordinances and other repressive measures that were passed in the 
meantime and requested for an interview with the Viceroy. But Lord 
Willingdon refused an interview on the ground that ordinances are 
not open to discussion. Mahatma was arrested very soon. 

The Communal Award. 

The Minorities Pact emboldened the British Government to 
drive the dangerous wedge of the Communal Award into the heart 
of the Indian body politic. The one-time socialist premier who 
more than once professed overflowing sympathy for India's aspira¬ 
tions, on the plea of an absence of any agreement between the Hindus 
and the Moslems 'forged' his Award. It not only retained separate 
electorates for Hindus and Mosclms, but extended it to the Indian 
Christians and Indian women who vehemently protested against it 
Then again, it not only divided communities against communities, 
but arrayed one portion against another, e.g., the depressed class 
Hindus were to be elected by separate electorates with reservation 
of seals. Further, in order to penalise the politically conscious com¬ 
munity in Bengal, the Hindus, it awarded only 32 per cent, of the 
seats to its 45 per cent, of the population. The Award can only be 
revised by an agreement between the opposite parties.* The Award 
was hailed by the communalists while it evoked despair among the 
lovers of nation’s interests. 

The Poona Pact. 

Mahatma Gandhi on a careful perusal of the Award became 
convinced that separate electorate for the depressed class Hindus 
would ultimately lead to the dismemberment of the Hindu commu¬ 
nity. As a protest he .began to fast himself unto death. The grave 
condition of his health led to a Pact being arrived at Poona between 
the leaders of the depressed classes and caste Hindus. 

*Thc Award distributes the 250 seats in the BeTigal Council 
as follows:—31 to the Europeans, Christians and Anglo-Indians, 
119 to Mahomedans, 80 to Hindus and 20 to special constituencies. 
Even if the Hindus secure some scats in the special constituencies, 
*say, 11 out of 20, then the Hindu total would be 91 seats while 
the number of seats they deserve on the basis of adult population 
ought not to foe less than 106. Again, of the .total 80 seats, 30 were 
to go to the depressed classes. 
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The Bengal caste Hindus seem to be up&et by the Pact as it has 
conceded 30 seats to the depressed classes out of a total of 80 Hindu 
seats, a proportion which is not at all justified by the depressed class 
population. Again, as the latter have been conceded the privilege 
of contesting scats in the general constituencies, in some areas where 
they are in overwhelming number, they are expected to capture a 
few more seats and thus the caste Hindus who contribute four- 
fifths of the provincial revenues were not to secure more than 40 seats 
in all in a house of 250. 

The Third Round Table Conference. 

The Congress remained unrepresented in the Third Round Table 
Conference which met in London in 1932. 

THE WHITE PAPER. 

In 1933, the Government issued the White Paper embodying 
the proposals of the British Government on the subject of Indian 
•constitutional reforms. 

Criticism of the White Paper.— The White Paper does not 
mention of the Dominion Status. On the other hand, it seems to be 
a document carefully and deliberately drawn to rectify the weakness 
.and loop-holes of the constitution of 1919. It abounds in safeguards 
.and restraints even on all minor points. 

The proposals may thus be summed up : Federation, Respon- 

SIBLITY AND SAFEGUARDS. 

T. Fkdkration. 

IT. RliSPONSIBlI^TY. 

(a) The Executive is clothed with increasing power.—T he 
•Governor-General and the Governors will have ‘new powers of law- 
making’ known as Governor-General’s Act and Governor’s Acts. 

At the centre, the Goveryor-Gcneral will himself direct and 
•control the* reserved subjects like Defence, External Affairs, etc. 
He will also exercise wide powers under ‘special responsibility.’ 

{b) The Legislatures remain powerless.— For practical pur¬ 
poses the legislature will have no control over the purse. In the 
central government about 80 per cent, of the total expenditure would 
fall under ‘reserved’ and ‘non-votable’ heads. Of the rest which .ire 
votable, the Governor-General will have power to interfere and dictate 
on grounds of his ‘special responsibilities.’ 
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Safeguards. —^The Governor-General retains ‘special res¬ 
ponsibility* for (a) the financial stability and credit of the federa¬ 
tion, (b) interests of minorities, (c) the Public Services, (d) the pre¬ 
vention of commercial discrimination, (e) protection of Indian 
States, and (/) of reserved subjects. 

(6) The Secretary of State remains the Great Mogul. 

Further Stages in G>nstitution-making. 

The White Paper proposals were examined by a Joint Select 
Committee. The Government of India Act based upon that Report 
was passed by the British Parliament and received the assent of 
the Crown on the 2nd August, 1935. 

Acceptance of office by Congress Ministries. 

The National Convention consisting of Provincial Legislators of 
the Congress Party and Members of All-India Congress Committee— 
authorised, in March 1937, Congressmen to accept office where the 
Congress commands a majority in the legislature, provided the- 
Leader of the Congress Party in each case is satisfied and is in a 
position to declare publicly that the Governor would not ordinarily 
exercise his extraordinary powers; and that he would refrain from 
interference in the day-to-day affairs of the Provincial Administration. 
Though this demand was intended to avoid needless interference of 
the Governor in every detail of the provincial administration, it was 
construed by the Government as a demand for a practical abdication 
of the powers and authorities of Governors. On 25th March, 1937, 
the Governors of Madras, Bombay, C. P., U. P., Bihar and Orissa 
refused to comply with the demand at the lime of requesting 
the Congress leaders of the said provinces to form the Cabinet. They 
pointed out that the terms of the Act were mandatory and they could 
not relieve themselves of the special powers even if they wished to do 
so. So the leaders of the Congress Party in the six provinces refused 
to form the Government and interilh ministries were fo^ned. Later 
on, some statements and gestures, were, however, made by the 
povcmor-Gencral and the Secretary of State and on the strength of 
those statements the Congress Working Committee has found a way 
put of the impasee and has resolved that without insisting upon any 
■preliminary assurance from the Governors they will accept office. 
Congress has since accepted office. 



CHAPTER IV. 

This Indian Constitution. 

The Executive. 

The Executive (In Great Britain). 

1. The Crown. 

A. Tll^ SOVISRISION AUTHORITY OF InDIA. 

Sovereignty of India.—**India is governed by and hv 
the name of the British Crown.’* 

The Govt, of India Act of 1935 vests the territories 
in India in His Majesty. But the British King is a consti¬ 
tutional monarch and his powers arc limited by the British 
constitution. The sovereign authority in Great Britain as 
well as in the Brili.sh Empire rests with the King-in- 
Parliament. So the Sovereignty of India does not rest with 
the King alone, or with the Secretary of State but with the- 
King-in-Parliamcnt. 'J'he doctrine of the British Parlia¬ 
ment as Trustee of the Indian people, resp<jnsible for the 
welfare and good government of India, is still maintained. 

Thus we see the sovereignly of India does not remain 
in India but is vested in an outside authority-—the King-in- 
Parlianicnt of the United Kingdom. Without the concur¬ 
rence of Jhat authority theft can be no change in the essen¬ 
tial provisions of the Indian constitution. The people of 
India have no voice in the framing and amendment of the 
constitution. 

Functions and Rights of thf Crown. 

The most noticeable feature is the restmtpHon in the 
hands of the Crown all rights, authority and jurisdiction in 
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mtd over British India whether they were formerly vested 
ill the Secretary of State, or Governor-General in Council 
or Provincial Governments. Sec. 2 says that all these 
powers arc to be directly exercised by His Majesty except 
in so far as it is provided in the Act or as directed by His 
Majesty. Accordingly we find that certain powers of the 
Crown ha^e been placed in the hands of the Secretary of 
State. The powers of the Crown in relation to British 
India are to be exercised by the Governor-General. Thus 
the central and provincial governments are no longer 
•creatures of the Secretary of State. They now derive their 
powers directly from the Crown to be exercised in accor¬ 
dance with the provisions of the Act. (Vide Prof. K. T. 
Saha). 

There are two groups of functions to be performed on 
behalf of the Crown, (a) first relating to the Federation, 
(b) second relating to the affairs of the Indian States out¬ 
side the Federal .sphere. The functions included in the 
first group are to be performed by the Governor-General, 
functions in the second group by His Majesty’s Representa¬ 
tive. One person may fill both the offices. 

The rights of the Croivn fall into two categories, vis., 
prerogative and statutory. Prerogative powers mean resi- 
•due of discretionary ‘or arbitrary powers legally left in the 
hands of the Crown, i.e., powers of the Crown without 
Parliamentary authority, c.g., exemption from civil and cri- 
minal law, power of declaring wars and treaties, ef pardon, 
•etc. Statutory powers include provisions relating to the 
Accession of the Indian States to the Federation, the issue 
qf Instrument of Instructions to the Governor-General and 
'Governors, the Assent to Bills and the power (of the Crown) 
to disallow Acts, the establishment and .constitution of the 
Federal Courts, the constitution of High Courts, the use 
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of His Majesty’s forces, the appointment of the Governor- 
General, the Governors, the Commander-in-Chief, etc., the 
expenses of the Crown in connection with the Indian States, 
the control of His Majesty as to defence appointments, the 
appointment of Advisers to the Secretary of State, etc. 

Parliamentary Control over Indian Administration. 

(1) The Constitution Act of 1935 owes its origin, like the- 
previous one of 1919, to the Briti^ Parliament and all subsequent 
Acts are to emanate from the same source. 

(2) All Instrument of Instructions to Governors and 'Governor- 
Generals as to the way of carrying out their duties hitherto used to 
be issued by the Cabinet but the Act of 1935 provides that the 
Secretary of State shall lay before Parliament the draft of an Instru¬ 
ment of Instructions. 

(3) No orders in Council issued by His Majesty in Council by 
which the provisions of the Act of 1935 may be amended can be- 
issued unless the drafts have been laid before Parliament and an 
Address has been presented to His Majesty by both Houses of 
Parliament. 

(4) All Ordinances issued by the Governor or the Governor- 
General for a second term shall forthwith be communicated to the 
Secretary of State and shall be laid by him before each House of 
Parliament. 

(5) AH Proclamations issued by a Governor or the Governor- 
General shall be forthwith communicated to the Secretary of State 
and shall be laid by him before each House of Parliament. 

II. The Secretary of State for India. 

(A) The Secretary of State for India (before 1935). 

From 1874 to 1919.—^Pitt’s India Act of 1874 created the Board 
of Control to represent the Crown which was to superintend, direct 
and control all acts, operations and concerns which in any wise 
related to the civil or military government or revenues of the Indian 
possessions. In 1858 when the Government of India passed to the 
Crown, the President of the Board of Control became the Secretary 
of State for India, 
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By the Act of 1858 he was made the constitutional adviser of 
the Crown and was vested with almost all the powers that belonged 
to the Board of Control. The Prime Minister had to select him and 
the Government of India Act of 1919 did provide that his salary 
(£5,000 a year) was to be paid out of the British Revenues.! 

TlllC Si’XRIvTARY OF STATF AS A M1$MBFR OF TllF CABINET. 

He is a member of the cabinet and a member of the 
Privy Council. Through him the Crown and Parliament 
<'xercise control and authority over India. He in the first 
instance is responsible to his colleagues whom he must 
consult for full support* * before announcing a decision in 
the name of His Majesty’s Government. His responsibility 
to Parliament is collective and so he cannot act independent¬ 
ly without consulting his colleagues. Any censure 
against him means censure to the whole cabinet. When he 
cannot agree with his colleagues he must resign. 

lie stands at the top of the Indian administration. Of 
his two Under-Secretaries, the Parliamentary Undcr-Secre- 
tar}’ goes out of office wiih him, but the permanent Under¬ 
secretary who is a member of the P>ritish Civil Service 
continues in office inspite of changes in ministry. 

His Control over Indian Administration (before 1935). 

The enormity of his legal powers over the Governor-General and 
the Government of India is clear from the following passage of the 
Act of 1919:— '*The Governor-Gcneral-in-Council i5 required by law 
to pay due obedience to all such orders as he might receive from the 
Secretary of State." ^ 

I. Administrative Control. 

(1) He is vested with the general powers of superintendence^ 
direction and control which relate to the Government or revenues of 
India. 

fA Survey of Indian Constitution by Lahiri and Banerjea. 

•*Palande. 
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II. Legislative Control. 

All projects for legislation whether in the Indian or provincial 
legislatures had first io he approved by the Secretary of State, 

III. Financial Control. 

The revenues of India cannot be applied to defray the expenses 
of any military operations carried on beyond the external frontiers of 
India, except with the consent of both Houses of Parliament. 

Justification for his enormous towers. 

The Whitehall Dictates. Sir Tej Bahadur Sapru opines :— 
am one of those who feel that the position in India would be ever 
so much easier, even under the present (1919) constitution, if the 
government of India could be left to deal with the local problems 
independently, and if the control of Whitehall over India could be 
substantially relaxed.” 

Justification for Substantial Powers.— It is argued time and 
^gain that the Secretary of State should possess substantial powers as 

(a) he alone is accountable to British Parliament not only for his 
own actions but also for those to whom he had relegated authorities, 

(b) his presence (meaning his office) is necessary for a continuity 
of policy of the Indian administration. 

Prof. Palande hopes that relaxation of control by the Secretary 
of State may be brought about by the growth of customs and con¬ 
ventions. But the minority of the Muddiman Committee did not 
place much hope on such conventions. 

(B) The Secretary of State in Council (before 1935). 

Since 1858 the Council, known as the India Council has been 
attached to the Secretary of State for India. It consisted of not less 
than eight and not more than twelve members. Half the number 
of members must be persons who have served or resided in India 
for at least, ten years. No mei^eber of the Council of India can be 
a member of Parliament. The ordinary term of office of a member 
is five years and he is to receive an annual salary. 

Functions of the "Secretary of State in Council.** 

(1) It conducted business connected with India. 

T2) The Secretary of State presided over it and appointed Com- 
mittees to transact speedy business. 
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(3) The Council made rules for regulating the Indian Civil 
Service. 

(4) Placed the Indian Budget cmd a statement of the Moral and 
Material Progress of India before the British Parliament. 

The Secretary of State could act without his CounciL 

In urgent matters he could act without his council. Matters 
which were required to be kept secret, such as war or peace and ncgo> 
tiations with Native States, he could act without the knowledge of the 
Council. His powers in relation to transferred subjects (handed 
over to ministers in the provinces) were greatly reduced, while in 
the case of reserved subjects were restricted. 

India did not want the Council. 

Indian opinion was strongly against the Council. It was considered' 
as superfluous, reactionary and a drag on the progress of India. 
The Crewe Committee of 1919 recommended its abolition while the 
Montague-Chelmsford Report was in favour of its ultimate though 
not immediate abolition. Mr. Ramsay Macdonald once opined; 
"The Council of the Secretary of State is an adjunct to bureaucrac>'. 
It becomes more and more anomalous as representative institutions 
are established and broadened." 

The India Office. 

The "India Office” which is, so to say, the Secretariat of the Secre¬ 
tary of State for India in Council is divided into a number of depart¬ 
ments to deal with (a) Finance, ib) Military matters, (c) Political 
and "Secret matters,” (d) Judicial and Public matters, (e) Revenue- 
and Statistics, and (/) Public Works. For each such department 
there is a permanent Secretary assisted by an As^stant Secretary 
and a staff of clerks. 

The Government of India Act hys down that the salary of the 
Secretary of State be paid out of money provided by Parliament. T!ie 
salary of his permanent Under-Secretary js also provided by 
Parliament. 

(C) The Secy, of State for India (under Act of 1935). 

The Secretary of Stale for India remains the Crown’s 
responsible agent for the exercise of all authority vested in 
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the Crown in relation to the affairs of India. The Gover¬ 
nor-General and the Governors are constitutionally respon¬ 
sible to him in the exercise of their special powers or when 
acting in their discretion. 

His Council is to be dissolved. 

The White Paper as well as the Joint Select Committee 
declared that under a system of responsible government in 
India when responsibility for finance w'ould be transferred 
to Indian ministers, the existence of statutory control over 
the decisions of the Secretary of State by a Council would 
be an anomaly. Such a Council was considered “manifestly 
incompatible alike with Provincial self-government and with 
a responsible federal Government.” 

So, Section 278 (8) of the Act provides that the Coun¬ 
cil of India shall be dissolved with the establishment of 
Provincial Autonomy (which will be given effect to from 
1st April, 1937). 

Body of Advisers of the Secretary of State. 

The White Paper and the Joint Select Committee, 
however, suggested that he should have a small body of 
Advisers to whom he could turn for advice in financial and 
service matters and on matters which concerned the Poli¬ 
tical Department. 

Accordingly Section 278 provides that the Secretary of 
State shall appoint a body of persons, not being less than 
three nor more than six in^ number to advise him in any 
matter relating to India on zvhich he may seek advice. 

At least one-half of the Advisers must have held office 
for ten years or more under the Crown in India and must 
have left India for more than two years from the date of 
their appointment. An adviser shall hold office for a term 
of five years and shall not be eligible for re-appointment.' 

3 
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An Adviser shall receive a salary of il,350 a year with 
additional subsistence allowance of £600 in case he has an 
Indian domicile. 

It is provided that with the introduction of Provincial 
Autonomy, the salary of the Secretary of State for India 
and the expenses of his Department, shall be paid by the 
British Exchequer. But the relief is unreal. 

Secretary of States’ relations with his Advisers. 

The Advisers are to be completely subordinate to the 
Secretary of State. It is discretionary on his part to con¬ 
sult his Advisers either collectively or individually. He may 
not consult them at all. Even when he does consult them, 
he is not bound to act on the advice which they tender. 
But in matters relating to the Public Services in India, he 
must consult them and obtain the concurrence of the majo¬ 
rity of them. Thus the institution of Advisers is found to 
be superfluous, wasteful and unnecessary. 

The Secretary of State is still a great Mogul. 

The Act of 1919 entrusted the Secretary of State with 
full control over the Indian administration, both civil and 
military. The constitution being a unitary one, control over 
the Central Government implied control over the provincial 
governments as wejl. As a matter of convention, the Secre¬ 
tary of State did not interfere in the limited sphere of 
transferred subjects of Provincial Governments. 

The Act of 1935 has introduced the federal principle. 
So the central and the provincial governments will derive 
their powers from the Constitution and will be independent 
pf each other. The introduction of complete responsibility 
in the Provinces will therefore fully limit the control of the 
Secretary of State over provincial matters except when the 
Governor exercises his special or discretionary powers. 
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As regards the Central Government, the powers of the 
Secretary of State will be limited much more than before. 
But on the whole he would stand at the top of the Indian 
•administration as its guardian. 

Control over the Indian Administration. 

Section 14 of the Act lays down that the Governor- 
General in his ‘discretion* or in exercising his ‘individual 
judgment* shall be under the general control of and comply^ 
with such particular directions, if any, as may from 4ime to 
time he given to him by the Secretary of State. This is 
bound to be the case so long as the Secretary of State is 
responsible to Parliament for Indian affairs. 

Powers of the Secretary of State summarized. 

They may be enumerated as follows;— 

(a) The supervision, direction and control by the 
Secretary of State of the Governor-General and of the 
I’rovincial Governors acting in their discretion or individual 
judgment (sec. 140-345). 

(b) Recruitment, and protection of certain services, 
.such as the I. C. S., T. M. S., etc. 

(c) Issue of Orders-in-Council, or any act by His 
Majesty-in-Council, such as the exercise of the King's 
statutory power in the shape of giving assent to, or with¬ 
holding assent or disallowing any Indian Legislation. 

(d) Financial powers with regard to borrowing ;n 
Great Britain, payment of pensions, intere^s, etc. 

(e) He would act as the constitutional adviser of the 
Crown in regard to Indian States. 

(/) Emergency powers, and those in regard to inter- 
provincial disputes. 
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Criticism oe the Secretary op States' powers. 

The above controlling and directive powers left to the- 
Sfcretary of State will make him a real dictating authority 
in the most vital concerns of the Government of India. So- 
there is no relaxation of British Imperial authority under 
the new constitution. 

Under the new Act, the King can disallow any Indian legislation, 
and the Secretary of State can extend, repeal or modify any extra¬ 
ordinary legislation known as the Governor’s or Governor-General’s 
Acts and can exercise general control in the final suspension of the 
entire Indian constitution. Further, he remains the supreme authority 
in regard to the areas excluded from the regime of constitutional go\'- 
ernment, and in times of national emergency, e.g., internal disorder 
or war, control is vested in him. Finally, in matters relating tO' 
Indian States outside the Federation, he, as the adviser of the Crown, 
is the sole controlling authority over the representative of the Crown. 

In short, the Secretary of State is still the most domi¬ 
nant authority. The Governor-General and the Governors- 
are his creatures. From matters relating to routine adminis¬ 
tration of India, his powers extend to matters of funda- 
menial policy and the protection of British vested interests., 
lie governs India with little or none of its responsibility. 
The only check upon him is the authority of the Britislu 
Parliament. 

III. The Office of the High Commissioner. 

The High Commissioner for India. 

The post of High Commijwioner for India in the United 
Kingdom w'as created by an Order-in-Council,‘dated 13lh 
August, 1930.* ' 

Section 29 of the Act of 1919 provided for the appoint¬ 
ment of a High Commissioner for India in Great Britain. 


* A Survey of the Indian Constitution, p. 64. 
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He is tlie agent of the Ckivemnient of India in Great Britain 
.and in his person appropriates the commercial or agency 
function of the Secretary of Slatef, leaving the latter in the 
discharge of political and administrative functions. The 
Oovernor-General appoints the High Commissioner and the 
salary and conditions of the ser\dce are to be prescribed by 
the Governor-General, acting in his individual judgment. 
(Sec. 302, Government of India Act, 1935.) 

No mention is made of the staff for the High Com¬ 
missioner's office, which it may be presumed, will also be 
tinder the control of the Federal Government. 

He appoints his own Staff and can enter into contracts on behalf 
'Of the Secretary of State. To him has been transferred the Indian 
Stores Department and the Indian Students Departments. He also 
supervises the work of the Indian Trade Commissioner for India. 
Indians who became stranded or has become destitute may also look 
for assistance to him. 

The new Act provides that the High Commissioner, 

(a) shall perform on behalf of the Federation sucli functions in 
connection with the business of the Federation, and in particular, in 
relation to the making of contracts as tlie Governor-General may from 
lime to time direct. 

(b) may undertake to perform on behalf of a Federated State or 
Province, or on behalf of Burma, functions similar to those whidi he 
performs on behalf of the Federation. 

It will be noticed that no striking change has taken place in the 
status and functions of the High Commissioner. 

Criticism of the Executive in Great Britain. 

1. The Advisory Council. 

The White Paper and the Joint Parliamentary Com¬ 
mittee are of opinion that the Council of India is anomalous 

fTo avoid suspicions against the Secretary of State and to 
provide opportunities for buying in the cheapest market, the office of 
the High Commissioner was created .—Palandet p. 61. 
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bccauvse it is inconsistent with the doctrine of ministeriat 
responsibility; that it is no longer necessary in the new 
constitution when finance is going to be transferred to the 
control of Indian ministers. Inspite of this finding, the- 
condemned Council of India has been brought to life in 
another shape, vis.j the Advisory Council. For, on a close 
observation one can hardly find any material points of 
difference between the two. So, if the Council of India is- 
no longer necessary, its successor, the Advisory Council is 
also a needless substitute and should not have been estab¬ 
lished. Perhaps, it has been foisted up to serve as a cloak 
for perpetuating the Secretary of State’s autocracy. Under 
the guise of expert advice, he can now cover his misdeeds 
while he is not statutorily bound to accept any such advice. 

2. Control of tiik Skrvicfs. 

On the question of the control of services, the British 
Indian Delegation at the Round Table Conference insisted 
that the recruitment of the Central Services should be made 
by the Federal Government and the Provincial Services 
including the Indian Civil Service and the Indian Police 
Ser\dce should be made by the provincial governments, who 
should have full power and control to detemiine their pay 
and other conditions of service. But the White Paper and 
the J. P. Committee recommended that the recruitment and 
control of these .services should rest with the Secretary of 
State. Their recommendations have been embodied in the 
Act. This has been condemA'ed by Rt. Hon’ble Srinivasa 
Sastri and Sir Tez Bahadur Sapru as the “ugliest, inde¬ 
fensible and most reactionary feature of the whole consti¬ 
tution designed to placate the right-winged conservatives 
and the powerful All-India Services.” 

3. No RELAXATION OP PARLIAMENTARY CONTROL. 

The underlying principle of Montague’s declaration 
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and the Montford Reform is the gradual development of 
self-governing institutions in India and along with it gradual 
relaxation of Parliamentary control over India. But in the 
new constitution provisions have been made' which, instead 
of relaxing, increases Parliament’s control. Instruments of' 
Instructions and Orders-in-Council, which had been hitherto 
executive acts of the British cabinet, now for the first time 
are made ParKamentary documents. That is to say, they 
arc to be only approved by both Houses of the British 
Parliaments. Mr. Wedgwood Benn— sl former Secretary of 
State for India, describes these provisions as a clever move 
to bring the conservative House of Lords into a prominent 
position in Indian affairs. 

Exercises 

1. “The general Conrtal, Superintendence, and Direction of the 
affairs of India vest in the Secretary of State for India." Explain the 
terms italicized, and show by examples how each of these functions 
is exercised. (Cal. 1931). 

2. Describe the powers and duties of the Secretary of State for 
India. (Cal. 1934). 



CHAPTER V. 

The New Constitution. 

{Under the Act of 1935.) 

Transition to Federation. 

Transitional Provisions. 

The Government of India shall be carried on in 
accordan're with “transitional provisions” of the Act of 1935 
during the intervening period betw’een the inauguration of 
the Reforms with Provincial Autonomy (1st April, 1937) 
and the establishment of the Federation. 

Though the existing Central Legislature and the Central 
Executive are to be maintained in their present forms during 
the transitional period, it is quite clear that the establishment 
of Provincial Autonomy will necessitate a curtailment in the 
powers of the Central Legislature and the Executive. 

The Transitional Provisions provide that :— 

(1) The Governor-General in Council is to exercise 
executive authority on behalf of His Majesty. 

(2) The Governor-General in Council and the Gover¬ 
nor-General shall be under the general control of and 
comply with such particular directions, if any, as may from 
time to time be given by the Secretaiy^ of State. 

(3) The powers conferred by the provisions of Consti¬ 
tution Act on the Federal Legislature shall be exercisable by 
the Indian Legislature. 

(4) The Federal Court, the Federal Railway Authority, 
and the Federal Public Service Commission shall come into 
existence and shall perform in relation to British. India all 
the functions which they are to perform under the Federal 
Act. 

(5) Certain of the provisions of the Government of 
India Act of 1919 (twenty-nine sections) relating to the 
Governor-General, his Executive Council, the Indian Legis¬ 
lature, etc., arc to continue to have effect. 



CHAPTER VI. 

The Federation of India. 

{Under the Act of 1935). 

From Unitary to the Federal type. 

A UNITARY TYPIJ OP GovHRNMpNT PRpVAII^RD SO LONG 

IN India. The constitution of the Government of India 
was so long of a Unitary type. The Central government 
was supreme in all matters and the provincial governments 
seemed to derive all their powers from it. The Governor- 
General in Council was the keystone of the whole constitu¬ 
tional edifice and it was through him the Secretary of State 
for India and ultimately British Parliament discharged their 
responsibilities for peace, order and good Government of 
India. 

Thp nkvv Constitution introduces the Federal 
TYPE: ITS essentials. The outstanding feature of the 
Government of India Act of 1935, which repeals in toto the 
Government of India Act of 1919, is the provision for the 
establishment of the Federation of India. A federal type of 
Government consists of two parts, a Central Government 
and a series of local or provincial Government?. 

Both of them derive their authority from the Consti¬ 
tution, and are independent of each other. Each of them is 
entrusted with a specified set of subjects to administer. 
None of them is to encroach upon the sphere of activities 
of the other. Another essential feature of a federation is 
the creation of an independeni and impartial judiciary which 
is to interpret the constitution and settle disputes arising 
between the two parts of the federal government. 

‘The Indian Federation: its composition. 

The Federation is to be composed of. 

(1) The Governor's Provinces and the Chief Com¬ 
missioners' Provinces, situated within British India; 
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(2) The Indian States which have acceded or 
hereafter accede to the Federation. 

The Federation wai, be established by the Pro¬ 
clamation OE His Majesty. 

Two conditions for Accession to the Federation. 

Before the Proclamation can be made two conditions are to be- 
fulfilied*:— 

1. An address in that behalf must have been presented to the* 
King by each House of Parliament. 

2. Accession op States to the Federation. Rulers of States. 
representing not less than half the aggregate population of states and 
entitled to not less than half the seats to be allotted to the States in 
the Federal Upper Chamber must have signified their desire to accede- 
to the Federation. 

Each Ruler is allowed the option of joining the Federation or 
not. By executing an Instrument of Accession a state can join the 
federation. In this Instrument a Ruler (1) is to declare that he 
accedes to the Federation, (2) he shall allow the federal authority 
(for purposes of federation only) to exercise in relation to his States, 
such functions as it may be empowered by the Federal Act. and (3) 
he shall assume the obligation of ensuring due effect to the provisions 
of the Act. In the Instmment of Accession will be enumerated the* 
matters whidi the Ruler accepts as being within the scope of Federal 
powers over his State. A Ruler may reserve the power of legislating 
even on federal subjects by an express provision in his Instrument 
of Accession. 

4 

A. The Central Government. 

Structure of the Indian Federation. 

The Federal executive. The Governor-General., 
who will exercise on behalf of His Majesty the executive 

• The above provisions seem to have been imposed with a view 
to postpone the inauguration of the federation indefinitely if after the 
introduction of the Provincial Autonomy political conditions in India 
are found to be unfavourable to go furdier ahead. 
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authority of the Federation, will have special responsibilities.. 
A Council of Ministers will aid and advise him. 

The Federal Legislature. There will be a federal 
Legislature consisting of His Majesty, represented by the 
Govenior-General, and two chambers— the Council of Siote 
and the House of Assembly. 

B. Provincial Governments. 

The Provincial Executive. There shall be eleven 
Governor^ Provinces, viz., Bengal, Bihar, Orissa, Assam; 
Madras; Bombay, Sind; The Punjab, The Central Pro¬ 
vinces and Berar and the North-Western Frontier Province. 
The executive authority of a Province is to be exercised on 
behalf of the Crown by the Governor. His functions will 
be exercised with the help and on the advice of a Council 
of Ministers, subject to his retention of special powers and 
responsibilities. The ministers are to be chosen by the 
Governor who arc to hold office at his pleasure. 

In addition to the Governors’ Provinces, there arc to be 
six Chief Commissioners* Provinces, viz., British Balu¬ 
chistan, Delhi, Ajmer-Merwara, Coorg, the Andaman and 
the Nicobar Islands, and the Panth Piploda. A Chief 
Commissioner’s Province is to be administered by the 
Governor-General acting through a Chief Commissioner. 

The Provincial Legislatures. In every province 
there is to be a Provincial Legislature which is to consist 
of His Majesty, represented by the Governor. 

There are to be two chambers (a) in the Provinces of 
Madras, Bombay, Bengal, the United Provinces, Bihar, and 
Assam; and (b) one chamber in the other Provinces, e.gi., 
in the Punjab, Sind, Orissa, the Central Provinces and 
Berar and the North-Wescem Frontier Province. 
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In bicameral Provinces, the upper chamber is to be 
known as the Legislative Council, and the lower Chamber 
tis the Legislative Assembly. In Unicameral Provinces, the 
Chamber is to be known as the Legislative Assembly. 

C. The Judicature. 

Under the Act a Pedcral Court is to be established. It 
is an essential element in a Federal ConsJtitution. “It is at 
•once the interpreter and guardian of the Constitution and a 
tribunal for the determination of disputes between the 
•constituent units of the Federation.” 

The Federal Court is to consist of a Chief Justice and 
not more than six puisne judges, all of whom are to be 
appointed by llis Majesty. The Federal Court is usually 
to sit at Delhi. 

In each province there are to be High Courts or Chief 
•Courts, and the Judicial Commissioner’s Courts. They are 
to be helped by the subordinate judiciary. 

The three main principles of the Act may be summed 
up as:— 

1. All-India Federation. 

2. Provincial Autonomy. 

3. Responsibility zuith safeguards. 

a 

Criticism of the Scheme of the Federation. 

* 

1. The ATTITUDE OP THE PrINCES IS UNCERTAIN, 

The federation is to come wlien the two necessary con- 
■ditions for accession to the Federation are fulfilled. But, 
are the Native States willing to join? In the beginning the 
Native States had some enthusiasm for entering into fede¬ 
ration but with the lapse of time it is getting cooler. And 
to-day we find that most of the Native States are unwilling 
to join because by that act they will have to surrender 
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some of their rights of sovereignty* to the federal Govern¬ 
ment. And until the Native States join we can't have our 
promised federation. Furthermore, British India has- 
emphatically protested against the undue weightage given 
to the Native States in the Federal legislature. While 
their total population is 23 per cent, they have been avvarded- 
33 per cent, and 40 per cent, of the scats in the lower and' 
upper Houses respectively. Prof. Keith tells us that this- 
has been done to provide an element of pure conservatism 
in order to combat any dangerous elements of democracy 
contributed by British India. 

2. The towers of the Federal GoveriVment over the 

Native States will be very weak. 

It will be so because each prince will most carefully 
offer his ow’n terms as to how far he shall come under 
federal jurisdiction. This militates against the principles of 
federation according to w^hich the power of the federal 
Government over the units must be uniform and equal. 

3. The Indian Federation is of a unique type, hither¬ 

to UNKNOW^N. 

For there will be one set of federal powers for the 
provinces and another for each of the Native States. The 
Government of one part of the federation (Provinces) will 
be based on parliamentary principles, that of the other part 
(Native States) upon oriental despotisms. Eminent author¬ 
ities like I^rof. Newton, Mr. l,ees Smith and Prof. Keith arc 
of opinion that such a peculiar kind of combination of two 
mutually incompatible categories can hardly march hanno- 
niously together. 


* “The sovereignty of the states will be very considerably impaired 
and wholly transformed.”—/. H. Morgan, 
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4. Furthivrmork, the scheme op the Federation 

i^EAVEs the States' subjects (one-pourth op the 
total population) completely out op the pic¬ 
ture. 

They will have no voice in the making of the scheme nor 
will they have any in future (because states will be repre¬ 
sented by the nominees of the rulers). This naturally causes 
much resentment amongst them. 

5. No mention has been made op the term Dominion 

Status. 

Last but not the least, no mention has been made in the 
White Paper, the J. P. C. Report and the Act of 1935—of 
the words “Dominion Status.” One feels all the more 
surprised at this omission because that phrase had been 
previously uttered by eminent authorities on solemn occa¬ 
sions, c.g., by the late King George V in 1921, Mr. Churchill 
in 1921, Lord Irwin in 1929 and the late Mr. Macdonald as 
Prime Minister in January 1931. 

Prof. Keith tells us:—“It must be admitted that it did 
not lie with the Government which secured the admission 
of India to the League of Nations to deny to the Goveni- 
ment of India the Dominion Status”. (P. 468). “I do not 
like some of the features of the federation myself. Sooner 
or later some of them will have to be altered.”—Lord 
Lothian in his address to the students of the Aligarh 
University.—^24-1-38. : 
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The Federal Executive. 

{Under the Act of 1935.) 

Diarchy at thjs Centre. 

« 

Viceroy and the Governor-General: the two in one. 

Under the new constitution the offices of the Viceroy 
and the Governor-General of India have been separated 
though the functions of the two offices may be exercised by 
the same person-. The Governor-General will be the execu¬ 
tive head of the federation. The Viceroy will exercise the 
powers of the Crown in relation to the States and in other 
matters outside the scope of the federal constitution. Up 
till now fhe right of the Paramount Power have been exer¬ 
cised on behalf of the Crown by the Governor-General in 
Council, subject to the general control of the Secretary of 
State. 

Diarchy at the Centre. 

Under the Act, Diarchy has been introduced in the 
central government. I'he Reserved side is to consist of 
Governor-General and his three counsellors, and the Trans¬ 
ferred side is to consist of the Governor-General and his 
ten ministets chosen from the dominant party in the legis¬ 
lature and responsible to it for the administration of subjects 
transferred to it. 

The Federal Executive. 

The executive authority of the Federation is to be 
exercised by the Governor-General on behalf of His Majesty. 
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The Governor-General is to be appointed by the Crown- 
and shall (1) exercise such powers and duties as are con- 
fererd on him by the Act; fand (2) such other powers of 
His Majesty (not connected with his relations to the States) 
as His Majesty may be pleased to assign to him. 

All executive action of the Federal Government is to- 
be taken iu the name of the Governor-General. 

The Federal executive should be, in some measure^ 
responsible to the Federal Legislature, but this responsibility 
should not extend to all matters. 

Extent oe the Executive Authority of the Federation. 

The extent of the executive authority of the Federation 
COVERS :—(1) All matters with respect to which the Federal Legis¬ 
lature has power to make laws ; 

(2) the raising in Briti^ India on behalf of the Crown of naval, 
military and air forces; 

(3) the exercise of authority in relation to the tribal areas. 
But the federal executive authority cannot ordinarily interfere with, 
the powers of provincial legislatures, nor in relation to a state in. 
excess of the powers delegated to it by the Instrument of Accession. 

The Governor-General with the assistance of his 
Counsellors will administer the reserved subjects, while the 
transferred subjects are to be administered by him with the 
help of his Council of Ministers. 

1. Reserved side: Governor-General and his Counsellors* 

Administrative functions with respect to defence, ecclc- 
ciasHcal affairs, foreign relhtions (except the relations- 
between the Federation and any part of His .Majesty’s 
dominions), and the tribal areas shall be exercised by the 
Governor-General in his discretion. His responsibility with 
respect to them will be to the Secretary of State and thus 
ultimately to Parliament. These are to he the reserved 
subjects. 
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To assist him in the exercise of the foregoing functk>ci$» 
he may appoint counsellors not exceeding three in number. 
These counsellors will be responsible to him alone, and will 
share none of the responsibility of the Federal Ministers to 
the Federal Legislature. Each Counsellor will be an 
ex-ofHcio additional member of both Chambers of the 
Legislature for all purposes but without the right to vote. 

In relation to reserved subjects, there is nothing in the 
Act forbidding the Governor-General to consult with any 
other person. The discretion rests with the Governor- 
General. He can also appoint a Financial Adviser to advise 
him in respect of his financial responsibilities. 

2. Transferred side: Governor-General with his 
Council of Ministers. 

All other departments of the government are to be 
administered by the Governor-General with the aid and 
advice of the Council of Mimsters, who are not to exceed 
ten in number, subject to the retention by the Governor- 
General of special powers and responsibilities. These art 
the transferred subjects. 

CouNcii, OF Ministers. The Ministers are tp be 
chosen and summoned by the Governor-General ahd shill 
hold office during his pleasure. A minister cannot hold 
office for more than six months unless he can get himself 
elected of either house of the legislature in the meantime. 
The Governor-General in exercise of his discretion can 
dismiss administer. He mdy preside at meetings of the 
Council of Ministers. 

The Governor-General should as far as possible include 
in the personnel of his ministry representatives of the mino¬ 
rity communities and states’ members of the Federatimi. 
No minister’s salaiy can be subjected to variation during 
his term of office. 
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In the matter of Selection of Ministers the Draft 
Instrument of Instruction to the Governor-General says that 
the Governor-General shall select Ministers in consultation 
with the person who, in his judgment, is most likely to 
command a stable majority in the legislature. The Minis¬ 
ters must be in a position collectively to command the con¬ 
fidence of the Legislature. The need for fostering a sense 
of joint responsibility among his Mini.stcrs must also be 
borne in mind by the Governor-General. 

The Ministers have no constitutional right to tender 
advice upon a matter in which the Governor-General can 
use discretion. The right is permissive and not mandatory.* 

Special responsibilities of the Governor-General. 

The Constitution is hedged at every step with restric¬ 
tion and safeguards. The investment of special powers 
upon the Governor-General and the acceptance of the 
novel principle of “executive independence” have rendered 
the restricted measure of Central responsibility a myth. 
The factors which have greatly helped to minimise respon¬ 
sibility and make democracy a nullity are the Communal 
Award hatched by Mr. Ramsay Macdonald and the Poona 
Pact which culminated in the wake of the Minorities Pact. 

In the exercise of his functions the Governor-General 
shall have the following responsibilities:— 

(1) The prevention of any grave menace to the peace or tran¬ 
quillity of India or any part thereof; 

* The Joint Select Committee points out that if it is ever made 
mandatory then the Instrument of instructiem to the Governor- 
General re<|uircs to be amended by the Parliament itself instead of 
being issued under the Prerogative on the advice of the executive 
as it is to-day. This provision, says Viscounj Hail^m, makes “an 
unnecessary concession to Parliament and puts a brake <xi natural 
and evolutionary development of the Indian Constitution.'* 
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(2) The salegwnding of the finoncuU stability and eredk of the 
FederiA Government; 

In order to assist the Governor-General in the discharge of his 
special responsibility for safeguarding the financial stability and credit 
■of the Federal Government, the GovemorGeneral may appoint a 
financial adviser, who is to hold office during his pleasure. This 
official is also to give advice to the Federal Government, whenever 
•consulted upon any matter relating to finance. 

(3) The safeguarding of the legitimate interest of minorities; 

(4) The safeguarding of legitimate interest of the members of 
the public services as well as their dependents. 

(5) to prohibit by executive action any legislation which aims 
-at discrimination; 

(6) to prevent discriminatory or penal treatment of goods of 
British or Burmese origin; 

(7) the protection of the rights of any Indian State and the 
rights and dignity of the Ruler thereof; and 

(8) to secure that the exercise of his individual judgment or 
discretion may not be prejudiced or impeded by any course of action 
taken with respect to any other matter. 

In so far as any special responsibility of the Governor-General 
is concerned, he shall exercise his individual judgment as to the action 
to be taken. 

Powers of the Govemor-GeneraL 

The Govemor-Generars powers may be classified as 
(1) legislative, (2) financial, and (3) administrative. 

O) Legislative Powers. 

(a) Gqvernoe-Generai/S ordinances: (i) During 
THE RECESS OP THE LEGISLATURE. 

If at any time during a recess of the Federal Legis¬ 
lature, the Governor-General is satisfied that circumstances 
exist for taking immediate action, he may promulgate an 
ordinance. Such an ordinance shall cease to operate 
'Weeks after the Legislature has reassembled, if it has not 
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been already disapproved by resolutions of both the- 
Chambers. 

{b) Govkrnor-Generae's Ordinances: (ii) With 

RESPECT TO CERTAIN SUBJECTS. 

The Governor-General in exercise of his discretion 
and individual judgment can promulgate at any time an 
ordinance for the immediate and due discharge of his- 
functions. Such an ordinance shall continue in operation 
for a period of six months but may be extended for a 
further similar period. 

Such ordinances (a) shall be subject to disallowance 
by His Majesty like any other Act, (b) may be withdrawn: 
at any time by the Governor-General, (c) in case it is an 
ordinance which has been extended for the second time, it. 
shall be communicated to the Secretary of State. 

(f) Governor-Generai/s Act. 

If at any time it appears necessary to the Governor- 
General to enact a certain legislation for the proper dis¬ 
charge of his functions, he may by message to both 
Chambers of the Legislature explain the circumstances, 
which in his opinion render legislation essential and attach 
to his message a draft of the Bill. 

After the expiration of one month, he may enact, as a 
Governor-Generars Act, the Bill proposed by him with 
such amendments as he deems necessary. Every such Act 
shall be forthwith communicated to the Secretary of State. 

(2) Financial Powers. 

No demand for a grant can be made except on the 
recommendation of the Governor-General. He can restore 
in discharge of his special or exclusive responsibilities any 
demand which has been reduced or refused by the Legisla¬ 
ture. Without his assent, no bill levying a tax, or a charge 
on the federal revenues, or authorising borrowing, can be 
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introduced in the legislature. He will administer the non* 
notable heads of expenditure which represent 85 per cent, 
of the total annual expenditure. 

•(3) Administrative or Executive Powers, 

(i) Provisions in the case op paieure op constitutional 

MACHINERY. 

If at any time the Governor-General is satisfied that a 
.situation has arisen in which the Government of the Federa¬ 
tion cannot be carried on, he may by proclamation assume 
to himself, all or any of the powers vested in the Federal 
Authority. Any such Proclamation shall be forthwith 
communicated to the Secretary of Stale and shall be laid 
by him before each House of Parliament. A Proclamation 
is to remain in force for six months. But if a resolution 
approving such a Proclamation is passed by both Houses of 
Parliament, it may continue in force for a further period of 
twelve months. A Proclamation shall cease to have effect 
if it had been in operation for a continuous period of three 
years. The Governor-General cannot, however, exercise 
any powers vested in the Federal Court. 

(ii) The exercise op special responsibilities. 

We have already noted the special responsibilities of 
the Governor-General in matters relating to peace and tran- 
•quillity, the safeguarding of financial responsibility, the 
interests of minority, the interests of public services, the 
prohibition of trade or racial discrimination, the protection 
•of the dignity of Indian Rulers and their rights, etc. In 
such matt*ers he can overrule both his ministers and the 
Legislature. 

(iii) His exclusive powers in the Reserved Depart¬ 

ments. 

In matters relating to defence, external affairs, eccle- 
•ciastical affairs, the administration of tribal areas, etc.. 
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which comprise the reserved departments, the Governor* 
General has exclusive control. ■ He alone is responsible for 
the administration of these departments. 

In matters of transferred subjects, he is to be guided 
by his minister’s advice. Rut in this sphere he is entitled 
to act on his res^wnsibility in respect of certain specific 
matters. 

(iv) His Discrktjonary Powers. 

He possesses wide discretionary powers in the exercise 
of the Royal prerogative, such as appointments, etc. The- 
term ‘discretionary power’ has nowhere been defined in the- 
Act. Section 9, however, indicates that discretionary 
powers and functions are those in which the Governor- 
General need not even consult his Ministers if he so chooses,, 
while in the exercise of his individual judgment he must 
consult his Ministers. 

Prof. K. T. Shah’s classification of G. G.*s powers. 

Five-fold powers of the Governor-General. 

Analysed into their proper categories, the severall 
powers and functions of the Governor-General may be 
classified under five classes:— 

I. Powers and functions in regard to the Reserved 
Department; 

II. Powers and functions exercised in his discretion; 

III. Powers and functions exercised in his individuaf 

judgment; * , 

IV. Powers and functions exercised on the advice of 

his Council of Ministers; 

V. Extraordinar}*^ powers: (a) of Legislation, {b) 
of supervision over provincial governments; 
and (c) in relation to the States, Federated or 
non-federated. 
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All Advocate-General. 

The Governor-General shall appoint a person to be 
Advocate-Ckneral for the federation. He is to give advice 
to the Federal Government upon such legal matters, and to 
perform such other duties of a legal character, as may be 
referred or assigned to him by the Governor-General. In 
the performance of his duties he shall have the right of 
audience in all courts in British India. In the courts of a 
Federated State, the right of audience is confined to cases 
which involve federal interests. 

Employment of Indian troops beyond the frontiers. 

The final responsibility of any decision, with reference to the 
defence policy of India, rests mth the Governor-General. Ihis 
provision seems to aim at curtailing the control of the British Par¬ 
liament whidi formerly could alone sanction the employment of 
Indian troops beyemd the Indian frontiers. But this aivarent 
*‘dislike of the executive government for Parliamentary control of 
any direct kind'* is not expected to produce the dedred advantage 
but rather the reverse, since the Governor-General, who is to obey 
the Secretary of State and the British Parliament has been em¬ 
powered by the Act to use his 'unfettered discretion’ in matters 
relating to employment of Indian troops. 

Exercises 

1. Describe the organization of the Indian Federation. 

2. Describe the powers of the Governor-General in the new 
Constitution. 



CHAPTER VIII. 

The Central Government. 

{Under the Act of 1919.) 

The Executive (in India). 

L The Governor-General. 

Subordinate Position of the Governor-General. 

The head of the Indian administration is the Viceroy or 
Governor-General. The Title of Viceroy has got no statu¬ 
tory basis and the term was first used in 1858 in the famous 
proclamation of Her Eate Majesty Queen Victoria. The 
Act of 1915 vests “the superintendence, direction and control 
of the civil and military government of India in Govemor- 
General-in-Council who is required to pay due obedience tq 
all such orders as he may receive from the Secretary of 
State** Lord Curzon was right when he described the India 
government “as a subordinate branch of the British Gov¬ 
ernment 6,000 miles away.” 

The Governor-General occupies a unique position. He 
is “the Crown visible in India, the ceremonial head of 
the Sovereignty, the great lord. He is surrounded by pomp 
and awe; ceremony walks befo»^*e and behind him and does 
obeisance to him.” He is not subject to the original juris¬ 
diction of any High Court for any of his official actions. He 
cannot also be arrested or imprisoned in connexion with any 
suit in a High Court, nor, save in case of treason or felony, 
is subject to the original criminal jurisdiction of any High 
Court. He also possesses the power oi pardon. 
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The Office of the Governor-General. 

It was first created by the Regulating Act of 1773. He was the 
Oovemor-General of Bengal with certain powers of control over the 
Governors of Madras and Bombay. His powers did increase by the 
Act of 1784 and the Charter Act of 1793. By the Charter Act of 
1833, he became the Govemor^Ceneral of India. He was relieved of 
liis duties as Governor-General of Bengal in 1883 and the post of the 
Lieutenant-Governor of Bengal was created. In the Royal Proclama¬ 
tion of 1858 he was for the first time acclaimed as the Viceroy and 
■Governor-General of India. 

Tlie Central Government. 

The Central Government is composed of the Central 
Executive—the Governor-General or Viceroy with his Exe¬ 
cutive Council, and the Indian Legislature composed of two 
liousofi—the Legislative Assembly and the Council of State. 

Powers of the Governor-General. 

Though Lowell has compared him with the late Czar 
of Russia, really speaking, his power has been exaggerated. 
He holds power subject to two limitations, {a) the control 
of the Secretary of State, and (b) the direction of his own 
Council; “Never let it be forgotten,” said Lord Curzon, 
“that the Gkivemment of India is governed not by an indivi- 
•dual, but by a committee.” But neither of these two checks 
makes him a popular executive. He by himself “is the 
Indian State” and personates the Government of India. 
The powers which he enjoys are, however, mainly statutory. 

(1) ms ADMINISTRATIVE POWERS. 

(a) Poiffer of Appointment^ He had power of appoiniments 
•of the Vice-President of his Executive Council, Council Secretaries,; 
Lieutenant-Governors, and President of the Council of State. 

(b) Power of overriding, kis CouncU. He can override the 
majority of lus Council in respect of any measure affecting the 
safety, tranquillity or interests of British India. 

(e) Power of ordering General Eleetions, summoning Legisla- 
tures, etc. He has power to call meetings of his Executive CouncU 
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at any place : to summon meetings of the Legislature : prorogue 
the Sessions, to dissolve either Chamber of the Legislature or to 
extend its ordinary term, and after such dissolution to colt for & 
general election. 

id) Power of Pardon. He can grant pardon as the Viceroy 
or the representative of the Crown to any offender convicted by any- 
Criminal Court of Justice having jurisdiction in India. 

(e) '5 in charge of ihe Foreign and political department. He^ 
transacts all bu^ness connected with foregin affairs, Indian States, 
and frontier tribes. 

(2) HIS FINANCIAL POWERS. 

(a) There can be \fto proposal for the appropriation of any 
revenues or moneys for any purpose except on his recommendation.. 

ib) The Governor-General is vested with the power of certify¬ 
ing a money bill refused by the L^islative Assembly. In short, 
the legislature is practically debarred from refusing any repugnant 
tax. 

(c) The Governor-General has, in coses of entergencyj the* 
power to authorize necessary expenditure "for the safety or tran¬ 
quillity of British India or any part thereof." (For further finan¬ 
cial powers, read his legislative powers). 

(3) HIS LEGISLATIVE POWERS. 

(1) His previous sanction is necessary for the introduction, at. 
any meeting of the Indian Legisslature, of any measure affecting. 

( 0 ) The public debt or revenues of India, or imposing of any 
charge on the revenues of India: or 

(h) the religion pr religious rites and usages of -any class of 
British subjects in India : or 

(c) the discipline or maintenance of any part of His Majesty's^ 
Military (Naval or Air) Forces: qr 

(d) The relation of the Government with foreigil princes or 
States : 

or any measure, 

(t) regulating any Provincial Subject, or any part of a Pro- 
vindal Subject, which has not- been declared by niles under this Act 
to be subject, to legisl^ion by the Indian Legislature, or 
. (ft> repealing or amending any Act of a Local Legislature: or 
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(in) repealing or amending any Act or Ordinance made by the 
Governor-General. 

(2) He has the power to certify, when cither Chamber of the- 
Indian Legislature refuses leave to introduce, or fails to pass in 
a form recommended by him, any Bill, the passage of which is< 
essential for the safety, tranquillity or interests of British India, or 
any part thereof. 

(3) He exercises his Veto over Bills which have already heetv 
passed by the Indian Legislature. 

(4) He can promulgate Ordinances for the peace and good" 
government of India for a space of not more than six months. 

(5) His powers over local legislation • 

{a) Certain bills of local legislature can only be introduced 
with his previous sanction, and Section 81 authorises him to veto' 
BHls already passed by them. 

(b) When a Bill passed by a local legislature is reserved by the 
Governor for the consideration of the Governor-General the latter 
may, within six months either give assent to that Bill or withhold! 
assent. 

(c) He may also reserve any Bill passed by a Local Legislature- 
for the signification of His Majesty's pleasure. 

In the self-governing colonies, the Governor-General’s power is-, 
limited to (3) and (5b) only, while in others he acts on the advice- 
of his ministers who are responsible to the legislature. In India he 
can. on the other hand, override his Executive Council, the members, 
of which of course, arc not responsible to the central legislature and. 
are mere appointees of the Crown. 

This legislative power alone makes him all powerful. His pre¬ 
vious sanction is necessary before introducing a number of measures 
in the legislature. He can veto a bill already passed and can create 
laws by ordinances without consulting the legislature. The Act of 
1919 seems^to endow him with'more power Uian was ever contem¬ 
plated by previous Acts. 

II. Governor-General’s Executive Coundl. 

The Govemor-(^nerars Executive Council as originally 
constituted by the Regulating Act of 1773 consisted of four 
members appointed by the Directors. At present the mem- 
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bers are appointed by the Crown, acting on the advice of the 
Secretary of State, and usually hold office for a period of 
five years. The Act of 1919 fixed the number at eight 
including the Viceroy and the Commander-in-Chief, the 
latter being an extra-ordinary member. Of the ordinary 
members three should be public or ex-public servants with 
not less than ten year’s experience in the service of the 
Crown in India; one member should have legal qualifications, 
and not less than three should be Indians. “The member¬ 
ship of the Council is the prize which comes at the end of 
•continuous and prolonged talented bureaucratic service”— 
Palande. 

Present Portfolios. 

In addition to the Viceroy, there arc seven members of 
the Executive Council including the Commander-in-Chief. 
The latter is in charge of the Army Portfolio and draws a 
•salary of Rs. 1 lakh a year. The other Portfolios are (1) 
Home; (2) Law; (3) Finance; (4) Industries and Labour; 
(5) Railways, Commerce and Eccleciastical, and (6) Edu- 
•cation. Health and Lands. Each member draws a salary of 
Rs. 80,000 a year. 

The Govemor^General in CounciL 

His POWERS. The Governor-General is to abide by the 
decision of the majority of his Council in ordinary circums¬ 
tances but on such matters as in the Govemor-Generars 
opinion concern **the safety, vtranquillity, or interests of 
British Indict* he can override his Council. 

His RELATIONS WITH HIS CouNCiL. Originally, the 
•Council of the Governor-General worked together as a 
Board, and decided all questions by a majority of votes. As 
a result, Warren Hastings found himself continually 
thwarted by his Council. Lord Cornwallis’ insistence for 
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enlarged powers resulted in the conferment of pozvers on 
the Governor-General to override his Council. This power 
has, however, rarely been exercised except once by Lord 
Lytton. In essence therefore, the Government of India is 
conducted *not by an individual, but by a Committee.* No- 
importjint act can be undertaken without an assent of a 
majority of that Committee except on such matters as in 
the Governor-Generars opinion concern “the safety, tran¬ 
quillity, or interests of British India.” 

Procedure in the Viceroy’s Council. 

The Governor-General himself is the President of his Council.. 
He appoints one of the members as Vice-President who acts as* 
President in his absence. The Council usually meets once a week 
and the proceedings arc private. Minor matters are finally disposed 
of by the member in charge of the department. **All important 
questions, and specially those in which two Departments faU to- 
come to an agreement or a local government has to be over-ruled, 
are referred to the Viceroy. He may himself pass orders in respect 
of such cases, or may refer them to the whole Council. Any matter 
of major importance shall be submitted by the member in charge of 
a Department to the Governor-General with the orders proposed 
by him. Secretaries to the Government of India may also refer 
such major cases to the Governor-General. In case of ai difference of 
oinnion in the Council, the vote of the majority inrevails but in 
special cases the Governor-General can over-ride the Council. The- 
Viceroy has a casting vote. 

III. The Governor-General and the 
Secretary of State. 

The Secretary of State is. in a pre-emient degree supreme,, 
and that the Government of India and the Governor-General, not¬ 
withstanding their specific statutory rights and duties are in a much, 
more dependent and subordinate position than would seem to be 
the case upon a superficial examination. 

“To maintain the control of the Secretary of State under the 
present dreumstanoes must appreciably affect the prestige the 
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Government of India, the respect that it ^ould command, and its 
utility in the eyes of the Legislature and the general public. But 
to take away the control of the Secrettary of State befmre making 
the G. G. responsible to the legislature can only lead to an increase 
in the irresponability and autocracy of the Government of India 
and, as a result, to collisions between it and the Legislatures, which 
are bound seriously to affect the working of the machinery.”— 
Indian. Constitution (Tej Bahadur Sapru). 

IV. The Departmental System. 

For the convenient transaction of the steadily increasing volume 
of business, Lord Canning first assigned to each member of his 
Council the charge of a department. Ordinarily he was to be 
Its responsible chief. Referring to the departmental system intro¬ 
duced by Lord Canning, Sir John Strachey thus said:— **The mem¬ 
bers of Council are more virtually cabine-t ministers, each of whom 
lias charge of one of the great departments of the Government.” 

The Chief Executive Departments. 

(1) Foreign and Political Department. —It deals with questicms 
relating to external politics, frontier tribes and Native States in 
India. The Viceroy himself is in charge of this department. 

(2) The Home Department.—It deals with all business con¬ 
nected with the general internal administration of British India in 
matters affecting the Indian Civil Service, internal politics, law and 
justice, jails, police. As most of the subjects have been delegated 
to provincial governments, the work of the Department amounts 
to a large extent to the work of supervision, direction and cmtrol. 

(3) The Legislative Department. —^The member in charge is 
known as the Law Member. He presides or at least takes part in 
the deliberations of all Select Committees of the central legislature. 
The chief functions of this department are to prepare tlie drafts of 
all government bills, advise government on all legal matters, etc. 

(4) The Department of Railways and Commerce. —It deals 
with all work connected with railways, dipping, trade and commerce. 
Including tariffs, import and export regulations, statistics, life 
Insurance and actuarial work. 

(5) The Department of Industries and- Labour. —It is connect¬ 
ed with' labour legislation, inter-provincial migration, Factories - ActV 
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International Labour Organization, p^ents, designs and o^yrifi^ts, 
stores, geology and minerals, printing and stationery, dvil aviation, 
meteorology, developments of industries. Posts and Telegrajdis, Public 
Works, Irrigation, etc. 

(6) The Department of Education^ Health and Lands. —It deals 
with education, land revenue, civil veterinary, agriculture, forests, 
■central rer:ardi on above subjects, botanical survey, famine, control 
of food-stuffs, external emigration. Survey of India, Medical Services 
and jPublic Health, Zoology, local self-government, libraries and 
records, archaeology and museums. 

(7) The Finance Department. —It is in charge of the Finance 
Member. It deals with the general administratoin of central finance, 
supervises provincial finance to an extent, deals with questions of 
salaries, leave and pensions, auditing and accounts, currency, banking, 
exchange. Mints and the Public Debt of India. A separate branch 
of this Department deals with Military Finance. Subjects like 
customs, salt, opium, excise and stamps are administered by a Board 
of Revenue working as a part of the Department. The Finance 
Member is the guardian of public revenue. He presents the annua] 
financial statement known as the Budget. 

(8) The Army Department. —It deals with all business connect¬ 
ed with the administration of the Army, the formulation and execu¬ 
tion of the military policy of the Government of India, the respon¬ 
sibility for maintaining every brandi of the Army in a state of 
efficiency and the supreme directoin of any military operations based 
upon India. By custom, the Commander-in-Chief is the Army 
member of the Viceroy’s Executive Council. 


Secretariat Officials. 

A member presides over each Department and is 
assisted by a Secretary, one UAder-Secretary and an assistant 
Secretary. The Secretaries are all members of the Indian 
Civil Service. 

The Elevated position op a Departmental Secretary. 

The office of the Secretary is very important. He is recruited 
from the Indian Civil Service, is generally a member of either House 
of the Legislature and is appointed to the department generally for 
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a term of three years. It i% the duty of the S^retary to place 
every. case before the Governor-General or the member in charge 
of his department in a form in which it is ready for decision along, 
with his own opinion. 

He attends Executive Council meetings when any matter relat¬ 
ing to his department is discussed. He attends upon the Governor- 
General once a week to discuss with him matters of special importance.. 
Though he is subordinate to the member in charge of the department 
he may choose to have direct access to the Governor-General and 
can obtain his orders direct. It is so because the Secretary is not 
attached to the member but to the Government of India. In case 
of his disagreement with the member, he can exercise the right 
of laying the matter before the Governor-General. The Indian 
Secretcery's position is more elevated than that of the permanent 
Undersecretary in England who has no right to attend Cabinet 
meetings nor has any access to the Prime Minister. 

Exercises. 

1 . Describe the powers of Governor-General of India (Cal. 
1936). 

Describe the composition and functions of the Executive Council 
of the Governor-General (Cal. 1935). 



CHAPTER IX. 

Th^ Fud^rai, Lisgzslaturis. 

{Under the Act of 1935). 

The Fedend Legislature. 

The Federal Legislature shall consist (1) of His 
Majesty, represented by the Governor-General, and two 
Chambers, to be known respectively (2) as the Council of 
6tate and (3) the House of Assembly (the Federal 
Assembly). 

.A. Composition of the Council of State. 

The Council of’ State shall have a total membership 
-of 260 of whom 156 shall be representatives of British 
India and not more than 104 shall represent the Indian 
States. 

Of the 156 scats to be filled by representatives of 
British India, 150 seals are to be elected on the basis of 
•communal electorates. The remaining six are to be 
nominated by the Governor-General at his discretion. There 
are 75 general seats; 49 for Mahomedans, 4 for Sikhs, 6 
for the scheduled castes, 6 for women, one for Anglo- 
Indians, 7 for Europeans, and 2 for Indian Christians. 

Memebrs from British India arc to be elected directly 
from the various constituencies in the Provinces as it is to- 
<lay. For the Anglo-Indian, European and Indian Christian 
•communities the indirect system of election through their 
representatives in the Provincial Councils and Assemblies 
■are retained. The seats allotted to the States shall be filled 
by nomination by the Rulers concerned. The number of 

S • 
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seats that are to be allocated to each State would depend 
on the relative rank and importance of the State as indicated 
by the dynastic salute and other factors, such as size and 
population. 

Hyderabad will have five seats while Mysore, Kashmir, Gwalior 
and Baroda, the other twenty-one>gun states, three seats each. The 
smaller tates are to be divided into several groups and a State 
from each group is to get representation in turn. 

Tenure. 

The Council of State is to be a permanent body not sub¬ 
ject to dissolution, but as near as may bo, one-lhird of its 
members are to retire every three years. 

B. Composition: House of Assembly, the Lower House.- 

The House of Assembly, which is the lower house, is to- 
consist of 375 members, of whom 250 are to represent Hr. 
India and not more than 125 to represent the Indian States. 
Every House of Assembly unless sooner dissolved, is to con¬ 
tinue for five years. 

Thus the Indian States which do not contain even one-fourth' 
of the population of British India will get one-third the number of 
seats. 

The Assembly is to meet once a year. The Governor- 
General may summon, prorogue, or dissolve it at his- 
discretion. 

Of the 250 seats allotted to British India only 105 are- 
general scats, 19 for the Depressed classes, f 6 for Sikhs,. 
4 for Anglo-Indians, 8 for Europeans, 8 for Indian Chris¬ 
tians, 82 for Mahomedans, 1 for Commerce, 10 lor Labour, 

7 for Landlords, and 9 for women. 

tThe Depressed classes through a system of separate electorate 
are to choose a panel of four candidates for each seat. Then out of 
this four a representative is to be finally elected by the general 
Hindu dectorate* 
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The seats allotted to British Indian Provinces shall be 
filled up by a system of indirect election* by members of the 
Provincial Assemblies. The seats allotted to the States shall 
be filled by nomination of the Rulers concerned. 

A President and a Speaker, 

The Council of State and the House of Assembly are to 
choose from among their members a President and a Speaker 
respectively to preside over those Chambers. There shall be 
a Deputy-President and a Deputy-Speaker for the respective 
Chambers, who are to perform the functions of the President 
and the Speaker when they are absent or the offices are 
vacant. The. President and the Speaker are to vacate their 
offices as soon as they cease to be members of the Chambers 
over which they preside. They may at any time resign 
by sending in their resignations to the Govemor-Gcneril. 
They may be removed from their offices by a resolution of 
the Council or the Assembly, as the case may be, by a 
majority of its sitting members. 


* Indirect Election.— The arguments put forward in favour of 
indirect‘elections are:—(1) Huge size of constituencies’; (2) wide¬ 
spread illiteracy making it impossible for a candidate to Bpjpeai to 
the voters; (3) enormous expense whidi a direct system of elections 
would invole; and (4) difficulties of communication which make 
contact of intending candidates for election with voters impossible. 

The White Paper recommended direct election for the Assem¬ 
bly but the Joint Parliamentary Committee reversed the proposal. 
The Southbo9>ugh Conunittee of* 1919 first recommended indirect 
election but the Joint Select Committee rejected the proposal. Again, 
the Simmi Commission recommended indirect election but the Lo- 
thain Committee rejected it on the ground that public opinion was 
overwhelmingly against it. The Lothian Committee ^rgucd that 
with 250 seats from Briti^ India, the »ze of a constituency would 
be half of that as its exists to-d^. Again, huge constituencies are 
not unkBown in Federal States. 
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The President or the Speaker shall not vote in the first 
instance but shall exercise a casting vote in the case of a tie 
{i.e., on equality of votes both for and against a resolution). 
They are to be paid salaries as fixed by the Act of the 
Federation. 

Quorum, Oath and Vacation of Seats. 

Om^sixth of the total number of mend)ers of a Qiamber of the 
Legislature would form the quorum. In the absence of a quorum, 
the President or the Speaker is either to adjourn or suspend the 
meeting until at least one-sixth of the members are present. Every 
member of either Chamber shall take on oath in the prescribed form. 

A member will be deemed to have vacated his seat (1) when he 
has incurred any disqualification ; (2) has resigned his seat; and (3) 
has been absent for sixty days without permission of the Chamber. 

Membership qualifications. 

No person is to be deemed qualified to represent any 
part of British India in the Federal Legislature unless he — 

(1) is a British subject, or the Ruler or a subject of an Indian 
State which has acceded to the Federation ; 

(2) is, in the case of a seat in the Council of State, not less 
than thirty years of age, and in the case of a seat in the Federal 
Assembly, not less than twenty-five years of age. 

No person is to be appointed as a representative of a 
State in either Chamber of the Federal Legislature unless 
he — 

(1) Is a British subject or the Ruler or a subject of an Indian 
State which has acceded to the Federation and 

(2) is, in the case of a seat in the Council of State, not less 
than thirty years of age and in ^e case of a seat in the Federal 
Assembly, not less than twenty-five years of age. Rbstrictions for 
age are not to apply to a Ruler who is exerdnng ruling powers. 

Disqualifications of members. 

(1) A person shall be disqualified for being a member 
of eitiher Chamber-^ 

.(a) If he holds any office of profit under the Crown in India; 
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(b) if he is of unsound mind ; (e) if he is an undisdiarged insolvent > 
(d) if he has been convicted or found guilty of any ofiFence or 
corrupt practices relating to elections and the period of suspoision 
is not over; (e) if he has been omvicted of any other offence and 
aentenced to tran^rtation or to imprisonment for not less than 
two years; (/) or has failed to lodge a return of election expenses; 
or is serving a sentence of transportation or of imprisonment for 
a criminal offence. 

Privileges of members. 

(1) There ^all be freedom of speech in the Legislature subject 
to the rules and standing orders. No member ^11 be punished 
for anything said or any vote given by him in the Legislature, or 
for publication by order of either Chamber of any report, paper, 
votes or proceedings. 

(2) They shall enjoy all the privileges which were enjoyed by 
members of the Indian Legislature before the establi^ment of the 
Federation. 

(3) Members of either Chamber ^all be entitled to receive 
sudi salaries and allowances as may from time to time be deter¬ 
mined by an Act of the Federal Legislature. 

Rkstrictions on the freedom of speech. 

Tile Act follows the principles of the British Constitution in 
providing for freedom of speech in the Legislature. Two constitu¬ 
tional restrictions are placed on this privilege. First, no discussion 
is to take place in the Federal Legislature with respect to the 
conduct of any judge of the Federal Court or a High Court in the 
discharge of his duties. Secondly, if the Goveriior-^xeneral, in his 
discretion, certifies that “the discussion of a Bill would affect the 
discharge of his special responsibility for the in-evention of any 
grave menace to the peace or tranquillity of India, he may direct 
that no disdission shall be allowed in relation to that BiU.“— 
Eddy and Lawton, 

Powers of the Federal Legislature. 

I. Legislative Powers. 

These powers are embodied in Secs. 99-110 of the Act. 
Subject to these provisions, the . Federal Legislature has 
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plenary powers to legislate for the whole or any part of 
British India or any federated state. The Secs, provid 

{a) The federal legislature has excludve authority to legislate 
on matters of common national concern, known as Federtd List, 
(b) It as well as provincial legislatures have the power to make 
laws on subjects included in the Concurrent List, subject to the <con- 
•dition that in cases of conflict btween the Federal Law and the Pro¬ 
vincial Law, the federal law will prevail, (c) The federal legislature 
has power to make laws with respect to any matter enumerated in 
the Provinckd Legislative lAst except for a province or any part 
thereof, id) It has the power to legislate for the federal states in 
accordance with the terms and conditions of the Instruments of 
Accession of particular states. And in this respect if there is a 
conflict between a state law and a federal law, the federal law shall 
p^ail. (e) In case of a grave emergency whereby the security of 
Iiidia is threatened whether by war or by internal disturbance, the 
legislature with the previous sanction of the Governor-General has the 
power to legislate with respect to any matter included in the Provin¬ 
cial List. Such laws will cease to operate after six months unless 
approved in the meantime by both Houses of Parliament. (/) On 
the request of two or more provinces, the Federal Legislature can pass 
common legislation relating to purely provincial matter. But the 
provincial legislatures shall have the right to amend or repeal such 
federal legislation, (g) It will have the power to legislate on any 
residual subject not provided in the three lists when directed to do 
so by the Governor-General in his discretion. (A) It may pass an 
Act for the maintenance of discipline in the India's naval forces, 
(i) It can with the previous sanction of the Governor-General legis¬ 
late for ^ving effect *to international agreements. 

Restrictions on Legislative List. 

1. Absolute prohibition (Sec. 110. Read G. G.’s 
Financial powers). 

2. Previous sanction (Sec. 108). 

3. Discretionary Legislation (Secs. 111'116, 119 and 

120 ). 

4. The overwhelming powers of the Governor-General 
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—to stop proceedings, certification, veto, special responsibi¬ 
lity, etc. 

II. Formulation of National Policy. 

Though it has not been provided by express terms, it 
may be deduced from the (a) ministerial responsibility to 
federal legislature, (b) control over federal finances, etc. 
But really speaking, the responsibility and control referred 
to is a myth. 

III. Financial Powers. 

The federal Assembly is granted certain powers of 
control over federal finance and voting the federal supplies. 
But the effective value of these powers is considerably 
impaired by the following factors:— 

(a) Special responsibility of the Governor-General for the main¬ 
tenance of the financial stability and credit of the Federation, (b) 
The presence of the I^inancial Adviser will act as a check on the 
Finance Minister rather than a help to him in discharging his 
responsibilities to the legislature, (c) A large part meaning 85 per 
cent, of the total budget will be charged on the revenues of the 
Federation and as such non-votable. (d) The powers of the Gover¬ 
nor -General to revive or authenticate any reduced or refused demand 
by the legislature. 

IV. Supervision and Control of the Administration. 

Such powers are indirect instead of being direct. 

They comprise the right of interpellation, responsibility of 

the ministers to the legislature, motions for adjournment, 

, « 

-etc. • 

V . Residuary, Overriding and Emergency Powers. 

They are confined only to the making of laws. In each 
case they are subject to the special permission of the Gover¬ 
nor-General. Sec. 104 emijowers the federal legislature to 
legislate on matters which are not provided in the three 
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legislative lists. Sec. I02 provides for emergency powers 
to legislate when the Governor-General makes a “Proclama¬ 
tion of Emergency” declaring that the security of India is 
threatened by war or internal disturbance. 

Legislative Procedure. 

Bills, other than financial bills, shall originate in either 
Chamber. A bill shall be deemed to have been passed when 
it has been agreed to by both Chambers. 

A Bill pending in the Legislature shall not lapse by 
reason of the prorogation of the Chambers. 

The Governor-General may summon the joint-sitting of 
both the Chambers for the purpose of passing a bill when 

(1) It has been passed by one Chamber but has been 
rejected by the other; (2) when the chambers have disagreed 
on any amendment; and (3) when for rfiore than six months 
a bill is lying with a Chamber, after having been passed by 
the other Chamber, without being presented to the Governor- 
General for his assent. 

If, however, it appears to the Governor-General that the 
Bill relates to finance or to any matter which concerns the 
discharge of his functions in his discretion or in his indivi¬ 
dual judgment, the Governor-General may hold the joint- 
session of the Chsytnbers. The Bill would be deemed to* 
have been passed by both Chambers, when it is passed by 
a majority of the total number of members of both Cham- 
bers present. • ^ 

The Governor-General may adopt any one of the four 
following courses when a bill has been presented to him after 
being pased by both the Chambers:— 

(1) he may assent in His Majesty’s name; or 

(2) he may withhold assent; or * 
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(3) he may reserve the Bill for the signification of His- 
Majesty^s pleasure; or 

(4) he may return the Bill to the Chambers with a 
message requesting them to reconsider the Bill, or any of its> 
provisions, or any amendment he recommends in his^ 
message. 

Power is reserved to the Crown to disallow any Act 
assented to by the Governor-General. 

The Governor-General has the right to address both the- 
Chambers. His Ministers and Counsellors have the fight to- 
speak in both the Chambers but they cannot vote unless they 
arc members of the legislature. 

Annual Financial Statement 

The Governor-General shall cause to be laid before- 
both Chambers of the Federal Legislature in respect of any 
financial year an annual statement of the estimated receipts- 
and expenditure of the Federation for that year. 

The estimates of expenditure embodied in the financial' 
statement shall show separately:— 

(ff) the sums required to meet expenditure charged upon the- 
revenues of the Federation ; and 

(fr) the sums required to meet other expenditure proposed to* 
be made from the revenues of the Federation. 

The following expenditure shall be expenditure charged' 
on the revenues of the Federation: 

(1 ) The salary and allowances of the Governor-General and other 
expenditifie relating to his office. 

(2) Debt charges. 

(3) The salaries and allowances of ministers, of counsellors, of 
the financial adviser, of the Advocate-General, of chief-commissioners,, 
and of the staff of the finandal adviser; 

(4) The salaries, allowance^ and pensions of judges of the 
Federal Court, and of pensions of judges of any High Court; 
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(5) Expenditure with respect to the reserved subjects; 

(6) The sums payable to His Majesty for (hsdiarging the 
iunctions of the Crown in its relations with Indian States; 

(7) Grants for administering any areas in a Province which are 
for the time being excluded areas; 

(8) Sums required to satisfy any decree or award. 

(9) Any expenditure sanctioned by the Federal Legislature. 

Heads of expenditure so charged upon the revenues 
of the Federation are to be submitted to the vote of the 
Legislature. All other estimates are to be submitted in the 
form of demands for grants to the Federal Assembly and 
thereafter to the Council of State. No demand for a grant, 
however, is to be made except on the recommendation of the 
Governor-General. 

'The Budget Procedure. 

All estimates, other than those which are charged on the 
revenues of the Federation, are to be submitted in the form 
of demands for grants to the Federal Assembly and there¬ 
after to the Council of State. 

No bill for (a) imposing or increasing any tax, (b) for regulat< 
ing the borrowing of money or for amending the law with respect 
to any financial obligations undertaken by the federal government, 
or (c) for declaring any expenditure to be expenditure charged on 
the revenues of the Federation, or for increasing its amount, is to 
be introduced in the^ Federal Assembly except on the rccommenda- 
ti(»i of the Governor-General. A bill making such provisions is 
not to be introduced in the Council of State. 

Either Chamber is to havl power to assent tp, or refuse, 
‘Or reduce a demand. When the Assembly have refused a 
demand, that demand is not to be submitted to the Council 
•of State unless the Governor-General so directs. When the 
Assembly have reduced a demaild, a demand for the reduced 
.amount only is to be submitted to the Council of State unless 
:the Governor-General otherwise directs. If the Chambers 
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differ with respect to any demand, the Govemor-G^neral is 
to summon the two Chambers to meet in a joint sitting and 
the decision of the majority present would be deemed to be 
the decision of the two Chambers. 

If the Chambers have not assented to a demand for 
a grant or have assented subject to a reduction, the 
■Governor-General may, on grounds of due discharge of his 
special responsibilities, restore the reduction. 

All the grants are to be put into a schedule and after it 
has been authenticated by the Governor-General by putting 
his signature into it, it is to be laid before both Chambers 
but is not to be open to discussion or vote. 

Prom the above survey we find that the Chambers have been 
•conferred co-equal financial powers which “is completely foreign to 
Briti^ Constitutional notions as to the functions of an Upper 
House.” Again, it will be observed that on proposals for appro¬ 
priation, the Legislature, subject to the discharge of the special 
respcmsibilities of the Governor-General, “will have final decision. 
The Joint Select Committee suggested that this power in the matter 
of supply will give the Legislature its real control over the Executive.” 

Criticism of the Federal Centre. 

* 1. The powers of the Governor-General are too 
numerous and his duties are too onerous. Indeed, if the 
Governor-General has to discharge his duties and respon¬ 
sibilities honestly, efficiently and impartially with due regard 
to the interests of British India, Indian India, and Great 
Britain, lie must possess t{ie strength and character of a 
superman. Lord Zetland has well said that the new consti¬ 
tution places upon the Viceroy a burden almost too great 
for any one man to bear. Again, Lord Rankeillour has 
■nicely remarked, “to fulfil all the functions, the Viceroy 
will need the dignity of Lord Curzon, the versatility of 
Mr. Lloyd George, the firmness of Mr. Joseph Cbamberiain 
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and the parliamentary adroitness (skill) of the late Lor(} 
Elibank/* Such a combination of qualities will be rare 
indeed. And the result will be that the views of the Secre¬ 
tariat officials—^the bureaucracy, will generally prevail in» 
the decisions of the Governor-General.* 

2. Dyab jh y. 

The Simon Commission, the White Paper, the J. P. C. 
Report—^all came to the conclusion that dyarchy was a 
failure in the provinces. One wonders why in face of that 
finding the same system has been recommended for the- 
centre. 

2. No CONTROL OV^R THE ArMY. 

The Department of Defence is a reserved subject under 
the control of the Governor-General. The British Govern¬ 
ment adduces two-fold reasons why the Federal Ministry 
should have no control over the Defence of India. Firstly^ 
there is no “Indian Army”. The troops employed in the 
defence of our country are all British troops. Secondly^ 
Indians are not yet quite fit to manage this extremely deli¬ 
cate and difficult department. These charges have been 
very ably refuted by men like Sir Siyaswamy Iyer and Prof. 
Keith who are of opinion that ‘Tndianisation of the Army 
has been very slow* because British Army circles do not 
favour the idea; and “Responsibility” is meaningless: 
without the control of Defence.”— Keith, 


* “The excessive powers of the Governor-General will render it 
most difiBcult for India to attain the status of a dominion within a 
reasonable time.'*—Sir S. A. Khan. 

The vast powers conferred on the Governor-General and the 
Governor amount virtually to autocracy not ndtisated but strength¬ 
en by the control of the ^^tdialL''^— Hon*bU Sastri. 
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4. Safeguards or special responsibilities. 

We are told by Sir Samuel Hoare, our the then Secre¬ 
tary of State, that the safeguards are intended to be tem¬ 
porary and will only last during the period of transition. 
But it is not stated anywhere how long will be the period 
•of transition. Nor there is any provision for the auto¬ 
matic removal of the safeguards. We are further told that 
they have been designed in the common interests of India 
and Great Britain. 

On a close analysis of the safeguards, we are however 
unable to agree with the above view of the British Govern¬ 
ment. Prof. Keith has very rightly said that these safe- 
rguards will destroy responsibility. The field of special 
responsibility permeats the whole administration and it is 
•difficult to suggest any one subject (whether provincial or 
federal) in which ifc will not emerge at any moment. And 
.-as it will emerge, responsibility will be destroyed. We agree 
with the apprehensions of Mr. Jinnah. “Between the con¬ 
ditions laid down by the princes and the iron-wall of safe¬ 
guards, we are nowhere. There arc 98 per cent, safe¬ 
guards and 2 per cent, responsibility. The constitution at 
the centre is worse than it is to-day.” 

5 . Federal Legislature. 

(a) The provision of indirect election specially in the 
Lower House is a negation of democratic principles. More¬ 
over, it would lead to bribery and corruption. 

(ft) Again, the co-equal powers of the two Houses 
will lead to frequent deadlocks. Moreover, it is also against 
the principle of sound paliamentary government which 
•demands that the lower house which represents the people 
rshould have greater powers than the upper house. 
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(f) Thirdly, the system of communal representation* 
and reservation of seats will divide the people into hostile- 
groups and camps thereby preventing the development of 
democratic institutions in this country. “The Legislature 
is so curiously composed and its procedure is so ingeniously 
contrived that it is difficult* to function freely and inde¬ 
pendently It will be destitute of organic unity, will lack 
the momentum of a common allegiance and national soli¬ 
darity and may resolve itself into a congeries of destructive 
and inconsistent elements .”—Sir S. A. Khan. 

(fl?) Finally, the restrictions in the legislative powers 
of the federal legislature are wide and far-reaching. (1) 
In certain matters the legislature has been prohibited from 
entertaining any measure without the previous sanction of 
the Governor-General. (2) In certain other matters the 
legislature has been definitely prohibited from passing a 
measure under any condition {viz., discriminating legisla¬ 
tion). (3) The Governor-General may veto or pass laws- 
and ordinances over the head of the legislature. (4) Lastly, 
the Federal Legislature will have very little control over the 
Federal Budget in as much as 85 per cent, of it is non- 
votable. 



CHAPTER X. 

Some Features of the Federal Constitution. 

L The Dominion Status. 

The Government of India Act of 1935 has no preamble^ 
It is omitted deliberately. A preamble would have meant 
the acceptance of the goal of a dominion status, a more pro¬ 
gressive ideal than has been vouchsafed by the Decfaration 
of August 20th, 1917. England is unwilling to commit 
itself, though repeated promises* for a dominion status have 
been given by His Majesty, by the Viceroy and by the 
Secretary of State for India. The Government of India 
Act of 1919 has been repealed but the Preamble stands. Sir 
Samuel Iloare, the then Secretary of Slate for India,, 
announced his empty hoax thus: “We stand firmly by the 
pledge contained in the 1919 preamble, which has been inter¬ 
preted by the Viceroy in 1929, on the authority of the 
Government of the day, that *the natural issue of India's 
progress is the attainment of Dominion Status.* If the 
Preamble means as much what is the necessity to enshrine 
in an Act words and pledges.” So India must go satisfied 
with the Preamble of 1919 as the goal of her future consti¬ 
tutional advance. Further, the British diehards point out 
that the ‘Dominion Status’ of 1929 is not the ‘Dominion 
Status' as defined by the Statute of Westminster. The 
Statute was enacted two years later, in 1931. So India 
should not put so much stress on Dominon Status as inter¬ 
preted by Lord Irwin, the Viceroy, in 1929. 

*Profniaes were given by Mr. Winaton Quirdiill, Lord Irwin, 
Ramsay Macdonald and others. 
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This is simply exasperating. The Indian legislative 
. Assembly have rejected the Reforms by a Resolution. The 
Congress have rejected it in toto while the Moslem League 
have declared it as totally unacceptable.’'' 

11. The Federal Ideal. 

The geographical unity, on the one hand, and the diveraties 
•.of race, creed, language, religion, historical traditions, and social and 
political life favour the organization of a federal type of government. 

The system of governmental organization in India has long been 
of a federal type. Decentralisation and devolution have gone apace. 
Local governments have been conferred greater and greater autonomy. 
The policy of financial decentralisation has developed a system of 
finance which is suited to a federal form of government. Finally, 
the system of dyardiy in the I*rovinces has been the precursor of a 
Briti^ Indian Federation. 

The Montague-Chelmsford Report first visualized a 'sisterhood 
>of self-governing states presided over by a central government re¬ 
presentative of and responsible to the people of India.’ The Nehru 
Report and the Simon Commission have also stressed on the idea of 
.an All-India Federation. 

In the Round Table Conference, however, the ideal of a Federa¬ 
tion was unanimously accepted though the motives leading to it were 
•diametrically opposite. Britain wanted it to postpone the conferment 
• of real responsible government, the Princes wanted it under pressure 
•of the Imperial Government, and also to escape the dictations of 
the Political Agents, while Indian politicians wanted it to secure the 
emancipation of the State’s subjects. Though for the time being a 
federation is expected to give a new lease of life (for at least another 
•’quarter of a century) to the present state of political,imbecility, it 
is, however, fraught with great future potentialities. 

* It is fundamentally bad, reactionary, retrograde, injurious and 
fatal to the vital interests of British India as well as of the Indian 
rStates and is calculated to thwart, and delay indefinitely the reali- 
.■satlon of India's most cheri^ed goal of complete responsible 
^government. 
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III. A Singular type of Federation. 

Character of a Federation. 

What is the characteristic of a true federation? A true 
federation is (a) a Perpetual Union of a number of once 
sovereign states, and any attempt at separation by a consti¬ 
tuent state is to be construed as a rebellion, (h) Such 
Unions commonly take place through a treaty between the 
component states, or are based upon some historical ante¬ 
cedents common to them all. (c) Such a constitution is to 
be accepted by all the citizens. 

The Indian Federation has, however, been conceived on 
a novel idea. The Joint Committee has thus defined the 
P^'ederation;—“It is simply the method by which a number 
-of governments, autonomous in their own spheres, are com¬ 
bined in a single state. The central or federal executive 
need not be responsible to the federal legislature.** 

On analysis the Indian federation is found to be com¬ 
posed of conflicting elements. The units are composed of 
Indian provinces and Indian States, the fonner having 
parliamentary and the latter autocratic forms of govern¬ 
ment.* This unseemly combination leads to the following 
.anomalies:— 

(t) ‘While the provinces combine voluntarily, the States have 
been left to their discretion and will; (ft) as the States are included 
in the federation, the executive must retain full powers to protect 
themselves and so cannot be made responsible to the legislature; (fit) 
the principle of co-ordinate powei^ of die two houses has been empha¬ 
sized and in*practice adopted—a policy which undermines the peoples' 
house ;* (iv) a State may not allow the Federal Legislature to 

• Mr. Lees Smith states:—^“The Indian Federal system will be 
•of a kind hitherto unknown. The Government of one part oi the 
Federation will be based upon Parliamentary principles, that of the 
other on oriental absolutism." 
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apply its laws concerning a particular subject to the State if it has^ 
not stipulated to accept it at the time of joining the Federation; (v) 
the Indian States do not surrender their internal sovereignty as well, 
as rights based upon treaty relations with the Paramount power; 
ivi) the federation is not to exercise any authority upon the State’s^ 
subjects; (vtt) representatives to the federal legislature is to be 
elected while the representatives of States are to be nominated by 
the Rulrrs of the respective States; (viii) the Princes have been given 
representation disproportionate to their population. 

In short, the Indian Federation runs counter to the- 
basic principles of a true responsible system of government.* 
Indian political leaders, perhaps, have welcomed the federa¬ 
tion in the hope, to quote the words of Jam Saheb, “that 
the states would disappear within two decades of the estab¬ 
lishment of the Federation.” The Indian Rulers, on the- 
other hand, have swallowed the bitter pill partly through 
pressure and persuasion of the Imperial government, and 
partly through their aversion to submit to the control of 
the Political Agent. The British statesmen, no doubt waxed* 
eloquent over it in the sweet hope that it would give a new 
lease to the present state of things at least for another- 
quarter of a century. 


* Prof. A. B. Keith affirms;—^"The system of construction of 
the Federation is quite indefensible. I would have admitted the* 
Princes only on condition that they gave their States constitutions 
leading up to responsible government, and that their representatives 
in both houses of the Central Legislature were elected by the people* 
of the States.*' 

Mr. Jinnah has thus characterized the Federal scheme:—‘It 
is thoroughly rotten, fundamentally bad and totally unacceptable. 
Between the conditions laid down by the Princes and the iron waif' 
of safeguards we are nowhere. The constitution at the centre isr 
worse than the present constitution. There are 92 per cent, of safe¬ 
guards and 2 per cent, of responsibility.” 




CHAPTER XT. 

The Legislature. 

1. The Indian Legislature. 

The Central Government. 

{Under the Act of 1919). 

By the act of 1919, the Indian legislature consists of the 
Goveronr-Gcneral and two Chambers, the Council of State — 
the upper Chamber, and the Legislative Assembly, the lower 
chamber. Ordinarily, no bill can be deemed to have been 
passed unless it has been agreed to by both chambers and 
received the final signature of the Governor-General. 

Constitutional Position of the Indian Legislature. 

The Indian Legislature is a non-sovereign law-making body sub¬ 
ordinate to the British Parliament. The latter has delegated its 
authority to the former in so far as internal affairs of India are 
concerned. The Indian Legislature is, however, restricted in its powos 
in various ways. It has to please at least three masters. It cannot 
pass any law repugnant to the authority of Parliament: it must 
secure the consent of the Secretary of SttUe before proposing any 
new legislation : oil laws passed by the Legislature is merely recom~ 
mendatory to the Viceroy, the Qiief Executive, and can be modified 
or rejected by him. So the Indian Legislature is often coiled a 
mock law-making body. 

(a) The Council of State. 

The maximum number of members for the Council of 
State, the Upper Chamber, is sixty. The number of official 
members cannot exceed twenty. As at present constituted, 
it consists of 34 elected, 6 nominated non-official and 20 
officials. The purpose of creating this chamber was to deve¬ 
lop a body of Elder Statesmen who were always to support 



84 


THIS INDIAN ADMINISTRATION 


and “to assist the government in matters regarded as essen¬ 
tial.” 

(b) The Legislative Assembly. 

The duration of its life extends to three years. But 
the Governor-General can extend or shorten its life. It is 
curious that in Canada, Australia and South Africa, the 
Governor-General can dissolve but cannot extend the life 
of the House. Within six months after a dissolution, with 
the sanction of the Secretary of State, the Governor- 
General is bound to fix a date for the next session of the 
House. 

It consists of 144 members, of whom 103 are elected, 
and of the 41 nominated members, 26 are officials. It is 
to be noted that there is nowhere any lower house of the 
legislature where the system of nomination obtains. 

The Distribution of Seafs are as follows :—^Bengal 17, Bombay, 
Madras, and the iUnited Provinces 16 eadk; the Punjab and Bihar 
and Orissa, 12 eadi; the Central Provinces, 5; Assam and Burma, 
4 each; and Delhi, 1. 

Of the above 104 elected members, Non-Mahomedans number 
47, Mahomedans 30, Europeans 9, Landholders 7, Indian Commerce 
4, Sikh 2, Non-Europeans 3, and General 2. 

So it is clear that representation obtains for special 
interests and on a communal basis. Moreover, representa¬ 
tives of different communities are elected through a separate 
electorate and by the reservation of seats,—each community 
electing a fixed number of its own representatives. 

The Governor-General is not a member of the Assembly 
or the Council of State, but has the right .to summon, 
address and to prorogue a session. The first President was 
appointed by the Governor-General but thereafter the office 
has been filled by the Assembly from among its members. 
A Deputy President is also elected by the Assembly. Elec¬ 
tions of both the President and the Deputy President require 
the sanction of the Governor-General. 
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11. Powers of the Indian Legislature. 

The lest of a responsible government is (a) that the 
legislature possesses unrestricted power of making laws, (b) 
that it has full control over the public purse, i.e., the finances, 
(c) and that the executive is thoroughly responsible to it* 

The Indian legislature controls the executive and its admimstra- 
tion in various ways : (1) By a resolution the legislature can 

unambiguously and emphatically declare the views of the elected 
representatives of the people; (2) by moving adjournment motions 
the attention of the government may be drawn to any extraordi¬ 
nary happening affecting public welfare and interest. If the govern¬ 
ment opposes the adjournment motion and it is not talked out but 
passed by a majority, then it amounts to a vote of censure upon the 
government. (3) Interpellations, i.e., the right of asking questions 
and supplementary questions keeps the executive in constant fear of 
the popular will. (4) Vote of censure. In extreme cases when the 
government is found to be incorrigible a vote of censure may be 
proposed and passed against the government. 

A. Law-making Powers. 

The Indian Legislature is empowered to make laws:— 

(1) For all persons, for all courts, and for all places and things 
within British India; 

(2) For all objects of His Majesty and servants of the Crown 
within other parts of Indus; 

(3) For all native Indian subjects of His Majesty, without 
and beyond as well as within British India; 

(4) For the Government officers, soldiers, airmen, and followers 
in His Majesty*s Indian forces; 

(5) Fo|; all persons employed in the Royal Indian Marine 
Service; and 

(6) For repealing or altering any laws whidi for the time being 
are in force in any part of British India. 

* The more complete the subordination of the Executive, the 
greater is the advance in the direction of responsibility.*'*<-Pa/a»de 
(p. 108). 
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Limitations upon Legislative Powers. 

I. The Indian Legislature cannot make, or repeal a 
law affecting the following, unless expressly authorised by 
an Act of Parliament. 

(1) Any Act of Parliament passed after 1860 and extending 
to Briti^ India; or 

(2) Any Act of Parliament enabling the Secretary of State to 
raise money in the United Kingdom for India. 

(3) Nor can it make any law affecting the written Constitution 
of Great Britain, or affecting the Sovereignty or the dominion of the 
Crown over any part of British India. 

(4) Nor has the Indian Legislature power, without the previous 
approval of the Secretary of Slate in Council, 'to make any law 
empowering any Court other than a High Court to pass a sentence 
of death on any of His Majesty’s subjects, or abolishing any High 
Court. 

II. The previous sanction of the Governor-General is 
necessary for the introduction of any pleasure affecting — 

(a) the public debt or public revenue of India or imposing any 
charge on the revenues of India ; or 

(b) the religion or religious rites and usages of any class of 
British subjects in India; or 

(c) the discipline or maintenance of any part of His Majesty’s 
military, naval or air forces; or 

id) the relations of the Government with foreign princes or 
slates: 

(e) regulating any provincial subject or any part of a provincial 
subject which has nqt been declared to be subject to legislation by 
the Indian Legislature; or 

if) repealing or amendiiig any Act of a Local Legislature; or 

ig) repealing or amending an;^ Act or Ordinance made by the 

Governor-General. & 

III. The Governor-Generals power of Interfering 
with Legislation: can Stop, can Withhold Assent or Re¬ 
serve, and can Veto. 

The Governor-General can stop the proceedings on a bill in either 
Chamber by certification on the ground that, the Bill or any clause of 
it affects the safety or tranquillity of British India. 
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A Bill passed by both the Chambers may not he assented to 
iby the Governor-General or may be reserved for the signification 

His Majesty’s pleasure thereon. He may also send back a bid 
so passed for reconsideration by either Chamber. Further, a Bill 
assented to by the Governor-General may be disallowed by His 
Majesty. 

IV. Extraordinary Powers of the Governor-General 
•over Legislation : Certificatioit and Signature. 

In the event of either Chamber refusing to introduce or to pass 
.a Bill in a form recommended by the Governor-General, the latter 
may certify that its passage is essential for the safety, tranquillity 
cr interests of British India, and on the other Chamber passing that 
Bill it will become an Act with Governor-General’s signature in spite 
>of the fact that it has not been agreed to by both Chambers. In 
the event the other Chamber docs not consent to such a Bill, with 
the signature of the Governor-General it will become an Act.. 

Kvery such Act must be laid down before both Houses of Par¬ 
liament for at least cigl^t days and must receive the consent of His 
Majesty. On grounds of emergency an act may be made to operate 
immediately subject to disallowance by His Majesty in Council. 

B. Restrictions on the Financial Powers of the 

Legislature. 

The Budget. 

The Governor-General’s power in regard to the Budget 
calls for special attention. I'he annual estimates of revenue 
.and expenditure embodied in a statement which is placed 
before each Chamber for the Indian Legislature is known as 
the Budget. “It is to the Assembly, however, that the 
■demands iSor grants are submitted and it is the Assembly 
which can grant or withhold.”* 

(1) The Viceroy should recommend all expenditure. 

No proposal of any expenditure of public revenue can be made 
■fay any member save on the recommendation of the Govemor- 


*Lahm and Banerjea, p. 7o. 
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General. Proposals to omit or reduce a grant can be made by mem^ 
bers. But no proposal to introduce a new grant can be made. The- 
practice is in consonance with the British House of Commons. 

(2) Non-Votable Heads of Expenditure. 

Unless the Governor-General otherwise directs , the following 
heads of expenditure shall not be submitted to the vote of the Legis¬ 
lative Assembly, nor shall they be open to discussion :— 

(1) Interest and sinking fund charges on loans; 

(2) Expenditure of which the amount is prescribed by or 
under any law; 

(3) Salaries and pensions of persons appointed by or with the 
approval of His Majesty or by the Secretary of State in Council; 

(4) Salaries of Chief Commissioners and Judicial Commis-^ 
sioners; and 

(5) Expenditure classified by the order of the Governor^ 
General in Council, as 

(a) Eccleciastical ; , 

{h) Political; and 
(c) Defence. 

In case of any doubt as to whether any proposed expenditure 
relates to any of the above non-votable or protected heads, the 
Governor-Gcnerars decision is final. 

(3) The Governor-General can restore refused demands. 

Proposals for all appropriation (votable heads) of revenue are 
usually made in the form of demands for grants. If any demand 
is refused altogether, or a portion of such demand is refused, the 
Governor-General in Council may restore it, provided he is satisfied' 
that it is essential to the discharge of his responsibility. In times- 
of emergency, he can authorize subh expenditure as m|iy be neces¬ 
sary for the safety or tranquillity of British India. 

(4) Viceroy can raise all revenues. 

The proposals for taxation are embodied in a bill known a» 
the Money Bill. Even when such a bill is refused wholly or ia 
part by the legislature, the Viceroy can restore it by his power of 
certification. 
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■ III. Powers of the Houses. 

Co-ordinate powers of the two Houses. 

“The powers, functions and political Status of the'two* 
Houses are not identical. They have been formed to fulfil 
different purposes and embody different ideals. The Upper- 
Chamber is intended mainly to represent the vested interest 
and the wealth of the land. The lower Chamber is more 
representative and democratic in its structure and so it is 
usually vested with greater political power and control. The 
Upper Chamber is intended to amend and revise.”—Palande.. 

No Control over the Executive. 

Instead of the Indian Legislature having control over 
the Executive, is rather subservient to it. The Executive- 
is responsible to the Secretary of State. He is not elected 
by the Legislature. I'he power of criticism and the privilege 
of asking questions can not keep an executive in appreciable 
restraint. 

IV. Privileges of the Indian Legislature. 

A member does not get any salary but he receives “travelling 
and halting” allowances for attendance at the meetings of the legis¬ 
lative houses. 

He enjoys freedom of speech and is not liable to any proceed¬ 
ings in any court for his speech. But he is liable to be 'called to* 
order and may even be censured for using unparliamentary expres¬ 
sions.' Moreover, a member edhnot refer to any matter which is- 
sub judice, nor can he reflect on the conduct of the King, or Gover¬ 
nor, nor can he make a personal attack upon a member. He is 
also forbidden to utter treasonable, seditious or defamatory words. 

An actionable speedi delivered in.the legislature may not bring 
a member within the jurisdiction of the Court, but sudi a speech 
privately (not in case of an official publication) published will not 
protect a member from being legally dealt with in a court of law* 
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V. procedure in the Legislature. 

The Governor-General appoints the date and place for a session 
<of eac^ Chamber. He prorogues the Chamber. Unlike in Great 
Britain, Bills already introduced do not lapse, whidi is technically 
known as the ‘slaughter of the innocents,' with a prorogation but 
are carried over to the next session. Each Chamber sits usually 
between 11 a.m. and 4 p.m. 

Twenty-five members form a quorum in the Legislative Assem¬ 
bly, while 15 is the number for the Council of State. 

Votes are taken by voices, and the President decides according 
.as the ‘ayes’ or ‘noes* preponderate. But if his opinion is challenged 
and a division is wanted by a member, he orders a division. The 
members file on to two different lobbies and the Pressident finally 
announces the result which cannot be further challenged. 

A closure of the debate may be put on the motion of a member 
who may move ‘that the question be now put’. If such motiem is 
•carried, the debate is closed and the original motion under discus¬ 
sion is forthwith put to the vote without further amendment or vote. 

The first hour of every meeting of either Chamber is allotted to 
the asking and answering of questions on matters of public concern. 
'Questions relating to foreign affairs, relations with Indian princes 
and matters sub judice are not allowed. The President of either 
House is to decide whether a question is to be accepted or disallowed. 

A motion for adjournment is the device through which a depart¬ 
ment of the Government may be criticized or even censured for any 
act of omission or commission. If the President is satisfied about 
the definiteness, urgency and public importance of the motion for 
.adjournment and is assured that the leave has been granted by the 
House at least by the number of members which is necessary for 
a quorum, he fixes the hour, usually 4 p.m., when it will be taken 
up. If at the appointed hour the ^motion, “That the Assembly, or 
the Council of State, do now adjourn,” is carried, it amounts to :i 
vote of censure. If the debate continues till 6 p.m., the motio.a 
automatically lapses. 

Procedure of a BilL 

A Bill may be introduced in either of the Houses. In case of 
a Bill to be introduced by a private member, one month's notice is 
to be given algng with a copy of the Bill and a copy of the sanction 
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of the Governor-General if such is necessary for the Bill under the 
constitution. If the motion to introduce a Bill is accepted by a 
majority, it is to be published in the Gazette. The Governor- 
General may in some cases direct the publication withoi^ the 
procedure enumerated beforehand. On grounds of safety and tran¬ 
quillity he can in other cases drop the further proceedings of a Bill. 

First stage. When a Bill has been accepted and introduced the 
member in charge may move for its consideration immediately or on 
a future date, or for its reference to a Select Committee or for its 
•circulation with the purpose of eliciting public opinion. At this 
stage only the principle and general provisions may be discussed. 

Second stage. In the Select Committee the Bill is gone through 
•clause by clause and may be amended. The Committee may con¬ 
sult experts and finally submit a report. If the Bill is materially 
altered then a rcpublication may be recommended. 

Third stage. The member in charge of the Bill presents the 
Report to the House. Then he may move for its consideration by 
the House or for re-circulation. In the former case any member or 
members may propose* amendments. If the amendments are not 
passed, the member in charge may move that the Bill be passed. 
In the opposite case a subsequent date is fixed for passing the Bill. 
When a Bill is passed by a House, the President signs a copy 
thereof. 

Conflicts between the two Chambers.— After a Bill has been 
passed by the originating House, it is sent to the other House and 
requires to be simply passed. If the other House passes the Bill 
with amendments which the originating House is not willing to 
accept, the latter may allow the Bill to lapse or may report the 
fact of disagreement to the Governor-General who may refer the 
matter for decision to a joint sitting of both Houses convened by 
him. The president of the Council of State would preside at such 
a joint sitting. A majority of*votes is required to pass the Bill 
•or any amendments and the Bill will then be deemed to have been 
•duly passd by both the Houses. 

Another method of composing difference between two Houses 
is through Joint Committees which may be formed by each House 
nominating an equal number of members. 

Find stage. Ultimately all. Bills require the assent of the 
Governor-General or of His Klajesty in Council, as the case may be. 
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Standing Committees. 

Standing Committees. —^There are Standing Committees formed! 
from among members of the Assembly. They are attached to cer¬ 
tain departments of Government for consultative and advisory pur¬ 
poses. The more important of them are on Finance and on Public 
Accounts,presided over by the Finance member in both cases. The- 
former Committee make “jealous, detailed and enthusiastic” 
scrutiny of all new items of votable expenditure and make recom* 
mendations to the Assembly, when necessary. 

Political Parties in India. 

We may -divide political parties in India into two main parlies. 
the Congressites and the Non-Congressites, the latter including .'ll 
medley of parties, the Ministerialists or Coalitionists, the Liberals, 
the Independents, the Nationalists, the Responsivists, Moslem- 
party, Hindu Sabhaites, etc. The Swarajists represent the 
Congress and are considered both inside and outside the legislature, 
and by the Government as well, as the best organized and most 
well-disciplined party. With their withdrawal from the legislatures.- 
on the eve of the Civil Disobedience Movement, party opposition in 
India did sink into insignificance and the Government has been 
uniformly successful in rushing through the legislature the most 
reactionary measures it could ever contemplate. Recently, the 
Congress has entered the legislature. 

QUESTIONS. 

1. Describe the con.stitution and functions of the Central 
Legislature in India (1926). 



CHAFrERXII. . ; 

Provincial Government. 

{Under the new Constitution of 1935) 

Casi$ ]?or Provinciai, Autonomy. 

Provincial Autonomy. 

The Montagu-Chelmsford Report stated, “Our aim is to 
give complete responsibility in the provinces as soon as con¬ 
ditions pefmit.” The Act of 1919 by ear-marking certain 
^subjects as transferred, conferred some responsibility upon 
Provincial authorities. But that responsibility was not com¬ 
plete in as much as die Gfivernor-General in Council and the 
Central Legislature did not relax their powers of control 
over the Provincial administrations. 

The Simon Commission recommended the introduction 
of complete Provincial Autonomy. “It is our intention,” 
they reported “that in future each province should be as far 
as possible mistre.ss in her own house.” The Joint Select 
Committee also accepted the principle. 

The Case for Provincial Autonomy. 

(1) India is a vast country and the means of communications 
dire not weU-developed as to fafVour the administration of provincial 
matters by a Central Government. 

(2) Ethnic (racial), climatic, geological and geographical 
differences between different parts of the country, favour the crea¬ 
tion of separate units of administration. 

(3) Provincialism and a separatist mentality have grown as the 
result of the growth of racial qsnsciousness, an obsession which has 
been highly fostered by the" adnunistrators. 
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(4) It is the logical outcome of the policies of administrative 
and financial decentralisation followed earlier than the beginning of 
the century. 

(5) It is the completion of a process which was given a great 
impetus by the Act of 1919. 

Definition of Provincial Autonomy. 

Proznncial Autonomy may be defined as the autonomy 
or independence of the provincial government in the spheres 
of legislation, administration and finance; and freedom from 
control from the Central government and the Secretary of 
State for India. Though under the new Constitution auto¬ 
nomy has been conceded to the provinces, yet there is so 
much reservation to the Governor of overriding powers and 
numerous “special responsibilities” that enonnous doubts 
are being felt for the success of the scheme. 



CHAPTER XIII. 

The New Provincial Government. 

{Under the Act of 1935). 

Thj5 Provincial Exucutivu. 

Governor’s Provinces. 

There shall be eleven Governor’s Provinces, namely— 

MADRAS BENGAL THE UNITED PRONINCES 
BOMBAY BIHAR THE CENTRAL PROVINCES & BERAR 
SIND ORISSA THE NORTH WESTERN FRONTIER 

THE PUNJAB ASSAM PROVINCE 

The Act separates Bunna from India and creates the 
Provinces of Sind and Orissa. 

The Provincial Executive. 

In form the Provincial Executive is similar to that of the- 
P'ederation. The executive authority of a province shall be 
exercised on behalf of His Majesty by the Governor. He 
will receive his appointment from the King and will be con¬ 
stitutionally responsible to the Governor-General. He is to* 
exercise his functions with the ‘aid and advice’ of a Council 
of Ministers, subject to his retention of special powers and 
responsibilities. He shall receive an Instrument of Instruc¬ 
tions directing him how to exercise his functions. 

Special Responsibilities of the Governor. 

The Federal and Provincial executives differ, however,, 
in the following three respects :— 

(1) The executive authority of each province only 
extends to the matters about which the Legislature of the 
province has power to make laws. 
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(2) In the exercise of his functions the Governor of a 
Province has only the following special responsibilities:— 

(a) the prevention of any grave menace to the peace or tran¬ 
quillity of the province or any part thereof; 

(b) the safeguarding of the legitimate interests of minorities;* 

(c) the safeguarding of the legitimate interests of the members 
^f the public services; 

id) to prevent any form of commercial discrimination ; 

(e) the securing of the peace and good government of partially 
excluded areas; t 

(/) the protection of the rights of any Indian State and the 
rights and dignity of the Ruler thereof; 

(g) the securing of the execution of orders or directions by the 
GovernoT-General in his discretion. 

From a study of the above responsibilities of a Gover¬ 
nor, we find that unlike the Governor-General he has no 
special responsibilities for— 

(i) the safeguarding of the financial stability and credit of 
his Province ; 

(if) the prevention of discrimination or penal treatment of 
goods imported from the United Kingdom or Burma. 

* It is not intended that the Governor should oppose any social 
reform because it is exposed by a minority, 
t Wholly or partly excluded Areas. 

His Majesty may, by order in Council, declare an area in a 
Province to be excluded or 'partially excluded’ from the new reforms. 

With the assent of the Governor-General, the CJovemor may 
make regulations for the peace and good government for both the 
''excluded’ and ‘partially excluded areas.’ 

The 'partially excluded’ areas in Bengal are the Khasi, Jaintia, 
the Garo and the Mikir Hills in A:sam and Darjeeling. The Minis¬ 
ters arc primarily responsible for their administration ^but the 
■Governor has special lesponsibilities for them. 

The 'wholly excluded areas’ in Bengal are the Naga and I.ushai 
Hills, and Sadiya, Belapara and Lakhimpur hills in Assam and 
Chittagong Hill tracts. In the administration of these areas, the 
aole responsibility lies with the Governor acting in his discretion 
under the control of the GovemorGener^ 
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(t») the securing of the due discharge of functions with respect 
to reserved subjects. 

(3) The Constitution Act does not reserve any sub¬ 
jects for the consideration of the Governors, except Sec. 57 
which empower them to act in circumstances which are 
directed to disturb the peace or tranquillity of a Province 
by terrorist activities. 

He can also exercise his powers of discretion in legislative 
matters in certain cases. 

The< Council of Ministers. 

The Provincial Ministers will be chosen by the Gover¬ 
nor of the Province and will hold office at his pleasure. 
They are to have the same duties in relation to proviriciil 
affairs as the Federal ministers have in connection with 
federal affairs. * 

^J'he Governor ig his discretion may preside at meetings 
of the Council of Ministers. A minister can not continue to 
hold office if he cannot get himself elected within six 
months of his appointment. THe salaries of ministers shall 
be determined by the Provincial Legislature. 

The Council of Ministers are to ‘aid and advise’ the 
Governor in the exercise of his powers except in matters 
which are reserved by the Act to his discretion* or individual 
judgment, t 

In such matters the Ministers have no constitutional 
right to tender advice, but in other matters they have the 
right to advise, i.e., to initiate the proposals. 

* Discretion. In such matters the responsibility of the Gover¬ 
nor seems to lie with the Governor-General or the Secretary of State, 
•or thmugh the latter to Parliament. 

t Individual Judgment. It means that the Governor, after 
considering the advice of his ministers, is free to direct just as he 
thinks fit, that is to say, not necessarily to accept the advice tendered 
to him. 

7 
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The Relations of the Governor with his Ministers. 

The real executive shall he the ministers who shall her 
^‘solely responsible to the legislature* (Keith). 

The Governor shall carry on the administration of the- 
Province in the name and on behalf of the King Emperor- 
He is to be the nominal executive head* of the provincial ad¬ 
ministration like the British Monarch with some special res¬ 
ponsibilities and powers to be exercised by him in certain^ 
contigencies. 

Though the ministers are to exercise real executive 
powers the Governor for more convenient transaction of the- 
business of administration should allocatef the business of 
government among them. But in matters which relates to 
his special responsibilities, he is to act according to his own 
discretion and judgment. He may in such matters consult 
his ministers but he is not to act according to their advice. 


* " In all matters within the scope of the executive authority of 
the Pro\dnce, save in relation to functions which he is required 
by the said Act to exercise in his discreti(»i, our Governor shall 
in the exercise of the powers conferred upon him be guided by the- 
advice of his Ministers, unless in his opinion so to be guided would 
be inconsistent with the fulfilment by any of the special respon- 
SKfapSities which are by the said Act committed to him, or with 
proper discharge of any of the functions whidi he is otherwise by the- 
said Act required'to exercise in his individual judgment. 

tThe Governor shall see that the Minister in charge of the. 
Finance Department shall be consiiited upon by any other Minister 
which affects the finance of the Province. In case there is disagree¬ 
ment between a minister and the Finance Minister on the question 
of appropriation of a Grant, the matter ^all be brought for decision 
befqre the Council of Ministers. 

But he shall be studious so to exercise his powers as not to en¬ 
isle, his Ministers to rely upon his special responsibilities.—Instru¬ 
ment of Instructions to the Governor. 
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Law courts are barred from inquiring whether any, and if so 
what, advice was tendered by Ministers to the Governor, nor shall 
the validity of anything done by the Governor be called in question 
on the ground that it was done otherwise than in accordance with 
any Instrument of Instructions issued to him. The Governor in his 
discretion can make rules for withholding all records or sources of 
information relating to the activities of the Intelligence Department 
dealing with terrorism. The rules shall also require ministers and 
secretaries to Government to transmit to the Governor all informa¬ 
tion that may involve any of his special responsibility. 

Sir Abdur Rahim (now President of the Indian Legislative 
Assembly) expressed the opinion before the Joint Committee, that the 
special responsibilities and special powers of the Governor would 
make it extremely difficult for responsible governments in the Pro¬ 
vinces to function. In his view, the provisiem to meet cases of 
breakdown of the Constitution should suffice to meet all serious 
contingencies. 

The Ministers and* the Legislature. 

The Ministers are to be selected and appointed by the 
Governor. They are to be members of the legislature, or 
get themselves elected to the legislature within six months of 
their appointment. 

The Governor is to select Ministers in consultation with 
the person who in his judgment is likely to command a 
stable majority in the Legislature. They should include 
members of important minority communities. Care should 
be taken to foster a sense of joint responsibility among the 
Ministers. There is to be a Chief Minister in every Province 
and the other ministers are to be his colleagues. A motioil 
by the LaT)our Party to specify in the Act that one of the 
ministers shall be the Prime Minister was negatived. Thus 
though the principle of collective responsibility was stressed 
it was not constitutionally provided. 

The Ministers are to hpld office during the pleasure of 
the Governor. But in practice they will remain in office*so 
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long as they command the support and confidence of the 
IvCgislature. 

The salaries of ministers shall be determind by the Pro¬ 
vincial Legislature and shall not be varied during their term 
of offices. 

A Governor has no reserved power but in exercise of 
his special powers to deal with terrorist activities, he can 
appoint an official as a temporary member (an official Minis¬ 
ter) of the Legislature to act as his mouthpiece in that body. 

Safeguards and special powers of the Governor. 

The safeguards are provided by conferring certain 
administrativej legislative and financial powers upon the 
Governor. 

(1) Administrative or Executive powers. 

(a) SpivCial RespoNSiBiciTiiss. 

We have already seen that the Governor in the exercise 
of his functions has special responsibilities in preventing any 
grave menace to peace, in safeguarding the legitimate inter¬ 
ests of minorities and of members of the public services, in 
preventing any form of commercial discrimination, in pro¬ 
tecting the rights of Indian States, in administering the 
partially excluded areas, and in securing the execution of 
orders or directions lawfully issued by the Governor-General 
to the Governor# 

He can take executive action to fulfil any of these spe¬ 
cial responsibilities. He may for this purpose require minis¬ 
ters and secretaries to bring to his notice any matter 
involving any of his special responsibilities. 

(b) Acting in his soi,e Discrwon. 

In the administration of wholly excluded areas, the Go¬ 
vernor is to act in his own discretion. In the case of a 
breakdown of the machineiy of government he is also to act 
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in his discretion. He can also exercise his powers of discre¬ 
tion in legislative matters in certain cases. In matters 
exercisable by the Governor in his discretion, the ministers 
have no constitutional right to advise him. 

(c) Safeguarding the Poeice. 

The administration of Law and Order has been handed 
over to the Ministers in the new Constitution which was so 
long a reserved subject. So to safeguard the interests of the 
Police certain constitutional safeguards have been adopted. 
They may be stated as follows:— 

« 

(t) No amendment or repeal of the Police Acts or Police Rules 
are permitted except with the previous sanction of the Governor. 

(ii) Records and sources of informations regarding the acti¬ 
vities of the Intelligence Service dealing with terrorism shall not be 
disclosed to outsiders without the permission of the governor. 

(Hi) For the purposes of combating crimes of violence designed 
to overthrow the governyient or endangering peace and tranquillity 
of the Province, the Governor is authorized to create new machinery 
for the purpose. 

(d) Powers in the event of a breakdown. 

In the case of failure of the constitutional machinery at 
any lime, the Governor may by proclamation— 

(a) declare that his functions shall be exercised by him 
in his discretion; and 

(b) assume to himself all or any of the powers vested 
in or exercisable by any Provincial body or authority. 
The Proclamation shall be communicated forthwith to the 
Secretar)'' of State and will ^ease to have effect after six 
months. H can be extended but in no case shall remain in 
force for more than three years. 

(2) faegislative Powers. 

(a) Discretionary Legislative Powers. 

The Governor can exercise discretionary powers in 
certain cases of legislation, such as assenting, withholding to 
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assent, or refusing to assent (veto) certain bills passed by 
the legislature. In these matters the Governor can consult 
the ministers but the latter have no constitutional right to 
advise him. 

(b) Thu Govurnor's Acts. 

The Joint Committee expressed the opinion that ‘purely 
execJtive action may not always suffice for the due discharge 
of the Governor’s special responsibilities, in some circums- 
t<ances it may be essential that further powers should be at 
his disposal.’ So he has been empowered in the exercise of 
his special responsibilities to enact Governor’s Act. Neither 
the Minister nor the Legislature has any responsibility for 
such Acts. 

The procedure to enact a Governor’s Act is simple. He 
is to present a bill to the Legislature with a message that it 
is essential that the bill should become law at the expiry of 
one month. No acquiesance of the Legislature is required 
for such an Act. 

The difference between the ecisting procedure of certification 
of a biU by the Governor and the Governor’s Act in the new consti' 
tution is that in the former case a certified bill is deemed to be an 
Act of the Legislature, whereas in the latter it is declared to be 
a Governor’s Act. The existing system amounts to a challenge to 
popular opinion; the new system is expected to engage much less 
public attention and lead to adverse comment. 

(c) OrDINANGUS. 

There are two kinds of Ordinances, the first made in 
Governor’s own responsibility and the second on the advice 
of ministers. 

(t) Ordinance during recess of Legislature. The Go¬ 
vernor shall have power to make ordinances for the good 
government of the Province at any time when the Legislature 
is not in session, if his Ministers are satisfied that an emer*' 
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.;gency exists and so advises the Governor. The respon¬ 
sibility for these ordinances shall lie with ministers and not 
with the Governor. They are to lapse after six weeks from 
the reassembly of the Provincial Legislature. 

{ii) Governor's power to promulgate ordinances. The 
•Governor can promulgate ordinances at any time in the 
exercise of his discretion and individual judgment. Such 
•ordinances are valid for six months in the first instance and 
may be renewed for another period of the same length. 

(d) Power OF Prohibition. 

The Governor may prohibit further proceedings in the 
Legislature in respect of any bill which he considers will 
affect the exercise of his special responsibilities. 

(e) The right of Veto. 

The Governor*in the name of His Majesty may with¬ 
hold his assent to a bill or reserve it for the consideration 
of the Governor-General. 

•(3) Financial Powers. 

No demand for a grant shall be made except on the 
recommendation of the Governor. He may restore any 
grant refused by the Legislature. 

Remarks. From the above survey we find that the Executive 
has been clothed with the largest power possible which if frequent¬ 
ly exercised would reduce responsible government to a farce. 

In exercise of the power^ regarding safeguards, special respcHi- 
sibilities, ^powers of discretion and individual judgment, right of 
initiating legislation, prohibiting, vetoing and widiholding assenc 
from a bill, exercise of emergency powers during ordinary time or at 
th(f breakdown of the machinery of government, ke can make Pro- 
vincial Autonomy a nullity. But it should be remembered that 
the. use of special powers by the Executive is a weapon which blunts 
by use. 



CHAPTER XIV. 

The Provincial Governments. 

{Under the Act of 1919). 

The Executive. 

1. Diarchy. 

No Complete Autonomy even in the Provinces. 

While responsibility in the centre was out of the ques¬ 
tion, a complete responsibility in the Provinces would not 
even be thought of in view of the want of experience and 
illiteracy of the people. 

The British Government agreed that some provincial 
responsibility should be allowed, but caution should be taken, 
to avoid a breakdown. That is to say, such important sub¬ 
jects like Police, Finance, Prisons, Justice, Factory inspec¬ 
tion, etc., should be reserved to the government for manage¬ 
ment, while Local Self-government, Education, Agriculture, 
etc., should be handed over to the people. 

Diarchical form of Government. 

In the ten GqvemoPs Provinces, one half of the or¬ 
ganism consisted of the Governor and his Executive Council,. 
all of whom were appointed by the Crown. This body was 
responsible for the administration of those subjects, the 
most important of which were the administration of justice 
and the control of police {i.e., law and order), which were 
reserved.** The other half of the executive organism was 
the Governor acting with the advice of Ministers who were- 
appointed by him, held office during his pleasure, and were- 
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elected members of the Provincial Legislative Council. To- 
the Governor acting with Ministers was entrusted the admi¬ 
nistration of ^^transferred** subjects. 

All transferred subjects were within the jurisdic^ 
tion of the provincial authorities. For reserved subjects the 
provincial governments remained under direct supervision 
from Delhi. 

“This curiously bifurcated form, of government is 
known to political scientists as a diarchy. The word was- 
coined by the historian Mommsen to describe the, dual go¬ 
vernment which existed in certain provinces of the early 
Roman Empire, where the Emperor required the concurr¬ 
ence of the Roman Senate for some of his acts but not for 
others. As applied to the provinces of India this diarchy 
is not intended to provide an ideal or permanent scheme 
of administration. Jt is a compromise between home rule 
in all matters, and home rule in none.** 

II. The Governor 

There were ten governor’s provinces, the “Governors 
of the Presidencies” of Bengal, Madras and Bombay and 
the “Governors of the Provinces” of the United Provinces,, 
the Punjab, Bihar and Orissa, the Central Provinces, Assam,. 
Burma and the N. W. F. Province. There were Chief 
Commissionerships. 

A governor held office generally for five years ynd his- 
salary was not votable, i.<?.,*not subject to the vote of the 
legislative'council. 

He could appoint and dismiss a Minister. He had a 
casting vote in his Executive Council. He could override 
both his Council and his Ministers on grounds of safety, 
tranquillity and safety of his province. He appointed 
Council Secretaries. The latter had direct access to him. 
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His Control over the Legislature. 

(1) He could dissolve and extend (for one year) the legislative 
council and could prorogue it if necessary. (2) His assent was 
necessary for a Bill to become an Act. (3) He could certify a Bill 
on grounds of safety and tranquillity of the province. (4) Without 
his recommendation no money or revenue could be appropriated. 
(5) His approval was necessary if a member wanted to introduce 
any measure affecting the revenue. 


III. Dual form of Government: Diarchy. 

Appointment of Ministers. 

The Governor appointed the Ministers who held office during 
his pleasure. Ministers could not hold office for more than six months 
unless they were elected members of the legislature. Their number 
varied from three in each of the three presidencies and in the U. P. 
and the Punjab, to two in the four other provinces. The ministers 
•drew a salary of Rs. 64,000 per annum. ^ 

Legislative Responsibility of Ministers. 

They were responsible to the legislature in the sense that they 
reigned their offices when votes of no confidence were passed against 
them or their salaries were refused. They did not resign office when 
any of their Bill, motion or a proposed measure was rejected by 
the legislature or any grant necessary for the proper functioning of 
their departments was refused. They were not collectively responsible. 
Nor did they require to belong to the same political party. "The 
Ministers did neither form a Ministry, nor a Council." They acted 
■singly without mutual consultation. 

OrAnarily the Governor was bound by the advice of the Ministers 
in relation to transferred subjects, but he could for sufficient cause 
overrule them. * 

'Why Diarchy is a Failure? w 

Many a competent authority state that diarchy has 
failed. It has failed owing to the narrow field over which 
the experiment has been tried and the Inadequate opportunity 
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and responsibility which have been afforded for conducting 
and controlling the government. The causes of the insta¬ 
bility of Bengal ministries reveal the reasons why diarchy 
is a failure.* 

The ministers in the absence of the support of an 
•elected majority, had to throw themselves together with 
the P^xecutive Councillors, particularly because they had to 
•depend often on the official block. This engendered the 
unpopularity of ministers and frequent estrangement of 
their own following. 

I'urthcr, the acce.'^s of Secretaries to the Governor 
undermined the prestige of the ministers. Again, the 
•control of the purse by the executive branch of the adminis¬ 
tration reduced the minister to a mere dignified clerk, 
finally, the arbitarj^ division of departments among the two 
branches was often found to be anomalous. 

INSTABILITY OF THE BENGAL MINISTRIES. 

In Bengal the difficulties to a stable ministry had arisen out 
•of the following causes. First, the Swaraj party which repeatedly 
captured the majority of the elected seats in the Bengal Council 
was wedded to a (policy of obstruction through the legislature. 
.Secondly, the jealousies among the few non-Swarajist members, parti¬ 
cularly among MahomedanvS, made any combination impossible. 
Thirdly, inadequacy of funds for nation-building departments, the 
limited pown* of Ministers, their absolute dependence cm the official 
block, the disproportionately large salaries which they usually drew, 
the absence of any good record of work done by them, direct and 
indirect c9ieck upon their powers exercised both by the Governor 
and their own secretaries, and oftentimes ill-chosen personnel of 
Ministers without a following, made the ministries of Bengal as mudi 
unpopular as the diarchy itself and so their tenure became unstable. 

Through motions of no-confidence and refusal of salaries, the 
•discomfitures of Ministers were generally brought about. Sir Abdur 
Rahim’s ministry was perhaps the shortest tenure recorded in history. 
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QUESTIONS. 

1. Describe the system of provincial government known as^ 
Dyarchy. Why is it so called. (Cal. 1927). 

2. What is a stable ministry? Indicate the main difficulties 
in the way of forming a stable ministry in Bengal ? (Cal. 1930). 

3. What do you mean by dyarchy? (Cal. 1931). 

4. What is meant by responsible government? How far is 
there resp(»isibility in the Government of Bengal? (Cal. 1933). 

5. Describe the constitution of the Bengal Legislative Council 
(Cal. 1927). 

6. Outline the main, features of the constitution of an Indian 
Province under the Diarchy. (Cal. 1930). 

7. How far under the Government of India Act has respon¬ 
sibility been introduced into the Provindal Government of India?' 
(Cal. 1926). 

8. Explain clearly transferred and reserved subjects in Indian 
provinces. Enumerate the principal transferred subjects in BengaL 
(Cal. 1928). 



CHAPTER XV. 

The Provincial Legislature. 

[(Under the Act of 1935). 

The Provincial Legislatare. 

In every province there shall be a Provincial Legisla¬ 
ture which consist of His Majesty, represented by the Go¬ 
vernor, and— 

(a) in the Provinces of Bengal, Bihar, Assam, the 
United Provinces, Madras and Bombay, two chambers; 

(b) in other Provinces, one Chamber. 

In Provinces w'here there are to be two chambers, the 
upper and the lower chambers are to be known respectively 
as the Legislative Council and the Legislative Assembly. 
In unicameral provinces, the Chamber is to be known as the 
Legislative Assembly. 

Composition of the Provincial Legislature. 

The official ‘block’ in the legislature is to go. The legis¬ 
latures shall be composed entirely of elected members 
excepting a few who are to be nominated by the Governor to 
the Upper Chamber. 

The Legislative Counefl. 

'J'he size of the Legislative Council varies from a maxi¬ 
mum of SS in Bengal to a minimum of 21 in Assam. The 
Council would be constituted variously, in part by nomi- 
nattd members the number of whom would vaiy from 
a maximum of 10 in Madras to a minimum of 3 in Bihar, 
Assam and Bombay; in part by election from General, 
Mahomedan and European constituencies. In Bengal and 
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Bihar, 27 and 12 members respectively are to be chosen by 
the Legislative Assemblies. In the rest of the bi-cameral 
provinces, Madras, Bombay, the United Provinces and 
Assam, the Legislative Assemblies are not to elect any 
member to the Legislative Councils. All members are to- 
be elected by primary electors. The Communal Award did 
not contain proposals for the composition of the Legislative 
Council of any province. But the composition of the Coun¬ 
cils is, however, based upon the directions of the Communal 
Award. 

« 

The Legislative Assembly. 

It is to be composed entirely of members directly elected.. 
The size of the Legislative Assembly, the lower house, will 
be 250 in Bengal, 152 in Bihar, 108 in Assam, 175 each in 
Bombay and the Punjab, 228 in the United Provinces,. 
215 in Madras, 112 in the Central Provinces, and only 50 in 
the North West Frontier Province. 

The Communal Award. 

The distribution of seats are based on the Communal 
Award issued by His Majesty's Government on 4th August 
1932 with such modifications as have been rendered neces- 
say by the creation of the Province of Orissa and by the- 
Poona Pact. The Award was made on the ground that the 
various communities failed to reach any agreement on the 
vital question of separate electorates and the distribution of 
communal seats. The Award would only be altered or 
modified if, all parties affected by it come to an agreement. 

The Poona Pact. 

The Award introduced election by separate electorates, 
for the' Depressed classes within the Hindu community 
itself. Mahatma Gandhi as a protest against this artificial 
division between two parts of the same community resolved 
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lo fast unto death. To desist him in his grim resolve an 
.agreement was reached between the Caste Hindus and the 
Depressed classes whereby the number of seats were redis¬ 
tributed among them and the system of election through a 
separate electorate was modified. 

Legislature—its tenure^ sessions, etc. 

Legislative Assemblies, unless sooner dissolved, are to 
•continue for five years. Legislative Councils are to be per¬ 
manent bodies not subject to dissolution but one-third of 
their members are to retire every three years. 

The Chamber or Chambers of every Province shall 
meet at least once a year. The Governor may in his dis¬ 
cretion summon the Chambers or either Chamber, prorogue 
the Chamber or Chambers, or dissolve the Legislative 
Assembly. , 

The Governor may in his discretion qddress the Legis¬ 
lature, or may send messages to either or both houses of the 
Legislature. 

Every Minister and the Advocate-General shall have the 
right to speak in or partake in the proceedings of the Legis¬ 
lature. l^ut he shall not have the right to vote if he is not 
a member. 

Election of the Speaker and Deputy Speaker. 

Every Provincial Legislative Assembly shall elect as its 
President a Speaker. A Deputy Speaker shall also be elect¬ 
ed to pres!de in the absence of the Speaker. They must be 
elected members of the Assembly. In the bi-cameral pro¬ 
vinces, in the upper chamber a President and a Deputy 
President shall be elected. Their salaries shall be deter¬ 
mined by the Act of the Provincial Legislature. The 
Speaker or President shall Have a casting vote. 

8 
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Quorum and the Oath of Allegiance. 

One-sixth of the.total number of members of Provincial 
Legislative Assembly should form the quorum while ten 
members should form a quorum in a Provincial Legislative 
Council. 

Every member shall, before taking his seat, take an oath 
of all'giance in the prescribed fonn. A member can vacate 
his seat by resignation or as the result of incurring disquali¬ 
fications. 

Disqualification for membership. 

A person shall be deemed to be disqualified for membership 
in a Legislative Assembly or Legislative Council:—(1) If he holds- 
any office of profit under the Crown in India ; (2) if he is of unsound' 
mind; (3) if he is an undischarged insolvent; (4) if he had been 
found guilty of any offence or corrupt or illegal practice relating 
to elections and the requisite period of suspension has not been over r 
(5) if he has been sentenced to transportation or to imprisonment 
for not less than two years and the five-year period of suspens^m. 
13 not over. 

Privileges of Members. 

There shall be freedom of speech in every Provincial 
Legislature and no member shall be liable to any proceed¬ 
ings for anything said or any vote given by him or in respect 
of any publication by or under the authority of such a Legis¬ 
lature. 

Members shall receive such salaries and allowances as- 
may be determined by an Act ol the Provincial Legislature- 

Powers of the Provincial Legislature. 

(1) Control OVER Legislation. 

A bill shall not be deemed to have been passed unless- 
it has been agreed to by both the Chambers. It must then 
receive the assent of the Governor, and published in the 
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official Gazettee. When the Chambers disagree with regard 
to a bill and the difference is not settled within twelve 
months, the Governor may convene a joint session of both 
the Houses. The joint session may duly pass a Bill by a 
majority of votes. 

Legislation may be initiated in both House of the Legis¬ 
lature except that money bills (i.e., bills authorising taxation, 
expenditure and borrowing) should be initiated in the Lower 
House. The Upper House is designed to serve as a cheek 
on hasty and ill-conceived legislation. 

Executive Control over the Provincial Legislature. 

The Governor may assent, refuse assent, or reserve a bill for 
the reconsideration of the legislatures. He can prevent discussion 
of bills or any amendments on the ground that it affects any of 
his special responsibilities. Ail bills are subject to disallowance 
by the Crown. 

■ 

(2) Control over Finance. 

Money bills are to be initiated in the Lower House, the 
Upper Chamber having no voice in the matter of grants for 
expenditure. These shall be presented in the form of 
demand for grants, on the recommendation of the Governor, 
to the Legislative Assembly which shall have power to 
assent, or refuse assent to a demand, or reduce it. 

Executive control over the Provincial Finance. 

All demand for grants cannot be introduced or moved except 
on the recomm^dation of the Governor. The latter can restore 
heads of expenditure which hawe not been accepted by the Assem¬ 
bly on the ^ound that it affects his special responsibility. 

(3) Control over the Executive. 

^he ministers are responsible to the legislature and are 
to hold office so long as they can command tne confidence 
(f.e., majority of votes) of the Legi.slature. They are to 
resign office as soon as they lose its confidence. 
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Executive independence. 

The Governor can exercise wide powers in his discretion and 
judgment and in the discharge of his special responsibilities. In 
the administratiixi of excluded areas, the Legislature has no control. 

The Budget. 

The Governor must lay before the Legislature, the budget or 
an annual financial statement embodying the estimates of revenue 
and expenuiture of the province. They are to show separately— 

(a) *rhe sums required to meet expenditure charged upon the 
revenues of the Province; * and (b) the sums required to meet other 
expenditure proposed to be made from the revenues of the Pro¬ 
vince. 

The estimates of expenditure charged upon the revenues of a 
Pro>dnce are not to be submitted to the vote of the Legislative 
Assembly. Such estimates, however, can be discussed except the 
estimates relating to the salary and allowances of the Governor and 
the expenditure relating to his office. A Governor has further the 
power to include in the schedule of authorized expenditure a sum 
necessary to secure the due discharge of his* special responribilities. 
But this power can only be exercised when such a demand has been 
made and has either been refused or reduced by the Legislature. 
All other expenditure shall be open to the vote and discussion of 
the Assembly. 

The Legislature in Bengal. 

The Upper House or the Legislative Council will consist 
of not less than 63 and not more than 65 members; of whom 
not less than six and not more than eight will be nominated 
by the Governor. Officials in active service will not be en¬ 
titled to nomination. Of the total elected members, tu'enty- 
seven will be elected by the Low«r House and the rest will be 
elected directly, ten from general constituencies, and seven” 

* It includes the salary and allowances of the Governor, ,.debt 
charges including interest, sinking fund charges, etc., the salaries 
and allowances of ministers and of the Advocate-General, salaries 
and allowances of judges of any High Court, expenses for adminis¬ 
tering excluded areas, etc 
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teen by Mahomedan constituencies, and three by European 
constituenciei?. 

The Lower House or the Legislative Assembly will be 
composed of 250 elected members. There shall be no 
official, or nominated members in the Legislative Assembly. 

Of a total of 250 scats, the number of generai seats are 80 of 
which 30 are reserved for the scheduled castes and 2 are for women» 
119 for Mahomedans including 2 women. 4 for Anglo-Indians includ¬ 
ing one woman, 11 for Europeans, 2 for Indian Christians, 5 for 
Landholders, 1 each for Calcutta and the Dacca Universities, 19 for 
Commerce and Industry and 8 for Labour. 

Criticism of the Provincial Government. 

It must be admitted that Provincial autonomy which 
is the comer stone of the new constitution is a definite 
improvement on Dyarchy. In the new order of things, 
there is no distinction between the Reserved and Trans¬ 
ferred subjects and all Departments have been thrown open 
to the control of properly elected Indian ministers respon¬ 
sible to the legislature. Nevertheless, at the same time, 
nobody can rightly deny that there are several provisions in 
the Act which lend to destroy this responsibility. And the 
first thing that strikes us is the too wide and extensive range 
of powers vested in the Governor. 

1. Powers of the Governor. 

In fact, the special responsibilities,—the powers extra¬ 
ordinary and discretionary of the Governor, his control over 
the Police—will make him the pivot of the provincial 
administration. In the words of Sir S. A. Khan, “Instead 
of making provisions for conventions whereby the Governor 
wilf gradually acquire the constitutional position of a Gover¬ 
nor of the Dominions, provisions have been made giving 
him powers which will virtually make him the effective 
head of the Provincial Administration. The plea of the 
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authors of our constitution in this matter is rather peculiar. 
They are of opinion that a strong executive armed with 
those powers is the most effective guarantee for the deve¬ 
lopment of responsible self-government in this country. It 
is very difficult to appreciate this logic. We, on the other 
hand, feel that these powers of the Governor are so many 
checks ard safeguards nullifying the responsibility of the 
provincial ministers. In the words of Dr. Roy, “The special 
powers of the Governor, the peculiar position of the members 
of the I. C. S. and the Indian Police serving in the province 
—^are wholly inconsistent with the idea of Provincial auto¬ 
nomy.” Certainly, the transfer of power in the provinces 
is neither generous nor in an ungrudging spirit. It is not 
provincial autonomy but “autonomy of leading strings” or 
gubomatorial autonomy. 

2. COMMUNAI, electorate AND RESERVATION OP SEATS. 

The system of Communal Representation and reserva¬ 
tion of seats introduced for the purpose of composing Pro¬ 
vincial Legislature will split up the people into several 
hostile groups. This definitely will retard the development 
of democratic institutions in the provinces. 

3. Second Chambers. 

In several provinces Second Chambers have been estab¬ 
lished to meet the demands of the landlords, zemindars and 
Other vested interesf as a check on the lower house. But 
modern democratic constitutions and political thought 
(Laski) stand definitely against <juch a body because of its 
reactionary character. Sir T. B. Sapru rightly* opposed 
their establishment on three unassailable grounds:—(o) 
their conservative character; {b) they are expected to block 
all progressive social legislation; and (c) they will be an 
additional strain on the provincial purse without any cor- 
ponding utility. 
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4. Restricted powers. 

The powers of the Provincial Legislature are also 
Testricted as those of the Federal Legislature. (See ante.) 

.5. In exhaustive legislative lists. 

The fields of legislative competence of the Federal 
Legislature on the one hand and the Provincial Legislature 
•on fhe other have been sought to be demarcated by classify¬ 
ing subjects as Federal, Provincial and Concurrent. But 
this classification is not quite exhaustive and will give rise 
to conflict of jurisdictions between the centre and the 
units. 



CHAPTER XVI. 

Provinciai, Lkgislatur^s. . 

{Under the Act of 1919). 

1. Composition of Councils. 

In each of the Govemor^s province there was a, 
unicameral Leffislativc Council and in the minor provinces. 
(Chief Commissionerships) except in Coorg there were no- 
Legislative Councils.* 

The qualifications of electors were generally the same as enu¬ 
merated in the case of the central legislature. 

1. Powers of Provincial Legislatures. 

1. Law-makiKg powkrs. 

It made laws for the peace and the good government of 
the province. A law was said to havc^been passed when it 
did receive the assent of the Governor. But commonly 
it required the assent of the Governor-General and publica¬ 
tion in the Gazette. 

Limitation on Law-making Powrr. 

(1) It could not pass certain laws without the previous 
sanction of the Governor-General, for example, for 

(1) imposing any new tax; or (2) affecting the public debt of 
India, or the customs duties; or (3) affecting the discipline or 
maintenance of any part of His Majesty’s naval, military, or air¬ 
forces or (4) aflectinil the relation of the Government with foreign 
princes or States ; or (5) regulating any Central Subject. 

(2) The Governor could veto my Bill passed by the 

* The Act of 1919 prescribed the number of members of these 


Councils as follows :— 
Begal 

. 145 

Bihar and Orissa 

.’ 98 

Madras ■ 

. 118 

Punjab . 

83 

United Provinces 

. 118 

Central Provinces . 

. TO* 

Bombay 

. Ill 

Assam 

5T 

Burma * 

. 103 

N. W. F. Province . 

40^ 
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legislature. The Governor-General had similar powers of 
veto over provincial legislation. 

(3) The Governor could certify a Bill into law, which 
related to a reserved subject. 

2. Financial Powers. 

The Provincial Budget was presented to the local Legis¬ 
lative Council every year. 

There were some non-Votablc Heads. —^The following 
heads of expenditure were not submitted to the vote of the 
Council,c.//., (a) Contributions payable by the local Govern¬ 
ment to the Governor-General in Council; (b) interest and 
sinking fund, charges on loans; etc. 

The Governor could certify a Finance Rill rejected by 
the legislature, could restore any demand relating to a 
reserved subject when refused by the legislature, and in 
cases of emergency ^ould authorise such expenditure as he 
deemed necessary for the safety and tranquillity of the 
province or for carrying on a department of the 
Government. 

3. Control over the Executive. 

The Provincial Legislature had no control over the- 
reserved subjects for which the Governor-in-Council was 
immediately responsible to the Government of India and 
ultimately responsible to the British Parliament through 
the Secretary of State for India. 

So far as the transferred subjects of the govemmenj: 
was concerned the Legislature possessed more powers. It 
could drive out Ministers by refusing their salaries or by 
passing a vote of censure. 

QUESTIONS. 

1. Describe the constitution of the Bengal Legislative Council 
(Cal. 1929). 



CHAPTER XVII. 

4 

Distribution of Powisrs. 

A. Distribution of Powers (the Act of 1919). 

Delegation of Powers: Provincial Autonomy. 

The local governments in India did not formerly derive 
their powers from the Constitution as in the federal govern¬ 
ments, but from the Central Government. The latter, 
however, of its own accord ^‘granted to the provinces the 
largest measure of independence.'* This we may call 
•autonomy of the provinces* i.e., relaxation of central control 
•over provincial administration. But all the same, theoreti¬ 
cally and constitutionally, India had a unitary form of 
government and the provincial governments were always 
reckoned to have derived all their powers from the centre. 
Thus the division of functions between central and local 
.governments was federal in form hut unitary in principle. 

But as soon as the federal form of Government was 
introduced in India, each set of Government became indepen¬ 
dent of the other and each was drawing all its powers 
from the constitution. 

, * “Responsibility in the provfhcial administration was incom- 

l^atible with bureaucratic control from above. The lafgest posable 
measure of independence in legislation, administration and finance 
had to be conceded to the provinces. This independence and free¬ 
dom is conceded in the new familiar expression ‘provinciaf auto¬ 
nomy.’ A large measure of liberty was conceded in the interests 
of an all-sided provincial development end the growth of self-govern¬ 
ing institutions.”— Paltmde, p. 198—99. 
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Provincial and Central Subjects. 

For administrative convenience a distribution of 
functions between the central and the provincial 
.governments are adopted. Functions which concern the 
whole country and need be uniform are left in the hands 
•of the Central Government, e.g., defence, currency, tariffs, 
posts and telegraphs, etc. On the otherhand, functions 
which concern the provincial administration, c.g., education, 
medical relief, maintenance of order, are left in the hands 
•of the local administration. 

Distribution of Powers in the Act of 1935. 

Three lists of subjects. 

In the Canadian Federation the local govern¬ 
ments have been • conferred the right to legis¬ 
late on certain specified subjects while the central govern¬ 
ment has been given the residual powers of legislation. In 
the United States, on the otherhand, the Central government 
has been conferred the right to legislate on specified subjects 
while the local governments enjoy residual powers. But 
experience has demonstrated that such a distribution of 
powers tends to promote strife between the two parts of the 
government on the question of proper allocation of powers. 
The working of the Canadian constitution has further 
■shown that there are certain matters which cannot be allo- 
•cated exclusively to either the Central or to a Provincial 
Legislature.* 

Accor^lingly, the Act of 1935 provides that there should 
be three lists of subjects. 

(1) A list of subjects exclusively federal, 

(2) A List of subjects exclusively provincial. 
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(3) A List of subjects under concurrent jurisdiction.*' 

Concurrent lists are subjects with respect to which the 
Federal Legislature shall have the power of legislating con¬ 
currently with the provincial legislatures with appropriate 
provision for avoiding any possible conflict between them. 
But such concurrent jurisdiction would bring many com¬ 
plications which the Federal Court cannot adequately solve. 

So the Governor-General has been authorized to allo¬ 
cate between the Federal and the Provincial governments 
these matters of concurrent jurisdiction and in the discharge 
of his functions he shall act in his discretion. 

In times of grave emergency, the Governor-General in 
his discretion can also authorize the Federal Legislature to 
enact laws which belong to the Provincial Legislative List. 
But bills enacting such laws must be introduced with the 
previous sanction of the Governor-Qeneral. 

Further, two or more Provincial Legislatures by resolu¬ 
tions can request the Federal Legislature to pass an Act 
relating to subjects enumerated in the Provincial List. 

Federal Legislative List. 

The Federal Legislature alone shall have power to* 
legislate on subjects enumerated in the Federal List. The 
subjects may be enumerated as follows:— 

1. Defence including naval, military and air forces, etc. 

• 2. Defence wo/ks. 

* The Joint Committee pointed* out that after the allocation of 
subjects into Federal and PTovii^fial, a residue of subjects must 
remsin. It would be beyond the skill of any draftrman to gua¬ 
rantee that no potential subject of legislation has been overlooked. 
The White Paper proposed that- the allocation of this residue of 
power should be left to the discretion of the Govemor-Generai. The 
Act vests the Governor-General with the power of not merely allocat¬ 
ing unenumerated subject, but also to determine conclusively whether 
a given legislative project is or is not covered by the enumeration asr. 
it stands. 
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3. External affairs. 

4. Eccleciastical affairs. 

3. Currency, coinage and legal tender. 

6. Public debt of ihe Federation. 

7. Posts end Telegraphs, etc. 

3. Federal Public Services and Federal Public Service Corn- 
mission. 

9. The Imperial Library, the Indian Museum, the Victoria 
Memorial, and siirilar institutions; federal institutions for 
research. 

10. The Benares Hindu and the Aligarh Moslem University. 

11. The Survey of India, the Geological, Botanical and Zoological 
surveys, etc. 

12. Ancient and historical monuments, etc. 

13. Census. 

14. Immigration and emigration. 

15. Foreign Trade. 

16. Federal Railways, its rates and fares, etc. 

17. Maritime dipping and navigation. 

18. Aircraft, air navigation, and transport by air. 

19. Copyright, inventions, trademarks, etc. 

20. Opium, its production, sale and export. 

21. Trading Corporations and Corporation tax. 

22. Regulation of labour. 

23. Regulation of mines and oilfields. 

24. The Law of Insurance. 

25. Customs duties. 

26. Salt 

27. Naturalisation. 

28. Jurisdiction over all courts other than the Federal Court. 

29. Income Taxes. 

30. Succession duties. 

• 

Indian States which would join the federation are expected to 
acquiesce in the regulation of the above mentioned subjects by the 
Federal Legislature, except in the following casra in whidi the States 
may exercise their discretion :— 

Income Tax, Succes»on duties. Naturalisation. Tax on capital. 
State lotteries. Migration within India, Standards of weights and 
measures, and Commercial stamps. 
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Provincial Legislative List. 

The provinces alone can 

subjects:— 

1. Law and Order. 

2. Administration of justice 
and jurisdiction and power 
of all courts except the 
Federal Courts. 

3. Prisons, Reformatories, etc. 

4. Public Debt of the Pro¬ 
vince. 

5. Provincial Public Services 
and Provincial Public 
Service Commission. 

6. Public Works of the Pro¬ 
vince. 

7. Libraries and Museums 
controlled and financed by 
the Province. 

8. Local Governments. 

9. Public health and Sanita¬ 
tion. 

Oincurrent Legislative List 


legislate on the following 


10. Communications, such as^ 
roads, bridges, etc. 

11. Irrigation. 

12. Agriculture. 

13. Forests. 

14. Trade and Commerce 

within the Province. 

15. Relief of the Poor; un^ 
employment. 

16. Land Revenue. 

17. Taxes on agricultural 

income. 

18. Duties on Succession tO' 
agricultural lands. 

19. Taxes on mineral rights. 

20. Taxes on professions,, 

trades and callings. 

21. Entertainment taxes etc. 

22. Tolls. 


Roth the Federal and the Provincial Legislatures- 
shall have power to legislate on the following concurrent 
list:— 


Part I. 

1. Criminal Law. 

2. Criminal Procedure. 

3. Evidence and Oath. 

4. Marriage and Divorce. 

5. Wills intestacy and suc¬ 
cession. 

7. Contracts. 

8. Arbitration. 

9. Bankruptcy and Insol¬ 
vency. 

IOl Legal, medical and other 


11. Newspapers, books and 
printing presses. 

12. Poisonous and dangerous 
drugs. 

Part II. 

1. Factories. 

2. Welfare of Labour. 

3. Unemployment insurance. 

4. Trade Unions; industrial 
and labour disputes. 

5. Electricity. 

6. Film censorship. 
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The Council of State 

Representatives of British India 


Province or Community 

Total Seats 

General Seats 

Seats for 
Scheduled 
Castes 

Sikh Seats 

Mahomedon 

Seats 

Women Seats 1 

Madras 

1 

20 

14 

i 

1 

1 

1 

ess 

1 

! 4 

i 

i 1 

1 

Bombay 

16 

10 

1 


■ 4 

1 

1 

1' 

Bengal 

20 

8 

1 

saa 

i 10 

1 

!i 

1 

United Provinces 

20 

11 

1 

eaa 

! 7 

1 

i' 

Punjab 

16 

3 

s • s 

4 

8 

1 

Bihar 

16 

10 

1 

sss 

: 4 

1 

1 

Central Provinces & Berar 

8 

I 6 

I 

see 


sss- 

Assam 

5 

3 

ess 

S a s 

i 

2 

sa» 

North West Frontier Province... 

5 

1 

sss 

SSS 

4 

sss 

Orissa 

5 

4 

ess 

... 

1 

ase* 

Sind 

5 

2 

sss 

sss 

3 

... 

British Beluchistan 

1 

! 

s • s 

• • s 

• ss 


... 

Delhi 

1 

1 

• ■ ■ 

sss 

a a a 

ss» 

Ajmer-Merwara 

1 

1 

ess 

sss 

SSS 

sss- 

Coorg 

•1 

1 

ss» 

i 

aaa 

1 

SBB 

sss 

Anglo-Indians 

1 

see 

ess 

1 

sss 

sss 

Europefns 

7 

ess 

ese 

sss 

ess 

sss 

Indian Christians ... 

1 

see 

sss 

sss 

sss 

sss 

Total ... 

K 

ft 

150 

75 

6 

1 

4 I 

49 

6 
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<!onflict of Juiisdiction. 

We have already seen that ordinarily neither the federal 
nor the provincial legislatures have jurisdiction to interfere 
with the legislative powers of each other. In case of emer¬ 
gency the GovemorrGeneral by a Proclamation can autho¬ 
rize the Federal Legislature to enact laws on matters which 
are included in the Provincial Legislative List. The Federal 
Legislature can also legislate on provincial subjects if two 
or more provinces so request it. 

So far as the concurrent list is concerned if a provincial 
legislature passes an Act which is repugnant to a Federal 
law, the latter must prevail. A Provincial Law shall only 
prevail against a federal law only when it has been reserved 
for the consideration of the Governor-General or for the 
signification of His Majesty’s pleasure and has received the 
assent of the Governor-General or of His Majesty. 

Residual powers. 

The three legislative lists cover a wide field. But it is 
never possible to frame a list which would cover all conceiv¬ 
able eventualities. Again, future developments in Indian and 
world affairs might introduce subjects which cannot be con¬ 
templated at this stage. So the Act has made provision with 
respect to the residual powers of legislation. Section 104 
provides that “the Governor-General may by public notifica¬ 
tion empower either the Federal Legislature or a Provincial 
Legislature to enact a law with respect to any matter not 
•enumerated in any of the three lists.” In the discharge of 
this function the Governor-General shall act in his discretion. 
This Section, however, not only empowers the Governor- 
General to allocate not merely an unenumerated subject, but 
also to. deteoTiine .conclusively whether a given legislative 
project is or is not covered by the enumeration of subjects 
as i,t stands. 
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CHAPTER XVIII. 

Important F^d^rai, Probli^ms. 

1. The Federal Court. 

Composition of the Federal Court. 

The Act establishes a Federal Court. It is an essential 
element in a Federal Constitution. “It is at once the inter¬ 
preter and guardian of tne Constitution and a tribunal for 
the determination of disputes between the constituent units 
of the Federation.” 

The Federal Court shall consist of a Chief Justice of 
India and such number of other judges as His Majesty may 
deem necessary. The puisne judges are not, however, to 
exceed six unless and until an address has been presented 
by the Federal Legislature to the Gpvemor-General for 
submission to His Majesty praying for an increase in the 
number. 

The Ijiw declared by Ihe Pcderal Court and Privy 
Council is to be binding on all courts. 

Every judge of the Federal Court is to be appointed by His 
Majesty and is to hold office until he attains the age of sixty-five 
years. But a judge may resign his office, and may be removed 
therefrom by His Majesty on the ground of misbehaviour or of 
infirmity of mind or body if the Judicial Committee of the Privy 
Council, on' reference being made to them by His Majesty, report 
that the judge ought on any such ground to be removed. 

Qualifications of a Judge. 

A person is not qualified to be appointed as Ik judge of 
the Federal Court unless he— 

(a) has been for at least five years a judge of a Hig^ Qiurt 
in Britidi India or in a Federated State; or 

ib) is a barrister of England or Northern Ireland of at least 
ten years’ standing, or a member of the Faculty of Advocates in 
Scotland of at least toi years standing; or 
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(c) has been for at least ten years a pleader of a High Court 
'in British India %r in a Federated State or of two or more such 
'Courts in succession. 

A person is not to be deemed qualified for appoint¬ 
ment as Chief Justice of the Federal Court unless he is, or 
when first appointed to judicial office was, a barrister, a 
member of the Faculty of Ad^'ocates or a pleader. He 
must have judicial experiences extending^ over fifteen years. 

The administrative expenses of the Federal Court shall 
be charged upon the revenues of the Federation. 

.Seat of the Federal Court. 

The Federal Court will sit at Delhi and at such other 
place or places, if any, as the Chief Justice of India, nny, 
with the approval of the Governor-General, from time to 
time appoint. Tt will have— 

(a) An original jurisdiction. 

(b) An appellate jurisdiction in appeals from High 
Courts in British India; and 

(c) An appellate jurisdiction in appeals from High 
Courts in federated States. 

'Covkrnor-Gknisrai:, and thk Fkdisrau Court. 

It is provided that if at any time it appears to the Governor- 
General that a question of law has risen, or is likely to arise, which 
is of such a nature and of such public importance that it is expe¬ 
dient to obtain ffie opinion of the Federal Court upon it, he may in 
his discretion refer the question to that Court for consideration, and 
the Court may, after such hearing as they think fit, report to the 
•Governor-General thereon. , 

Jurisdiction of Federal Courts. 

(1) Original Jurisdiction. 

Tift Federal Court shall to the exclusion of any other court; 
have an original jurisdiction in any dispute between any two or 
more of the following parties, that is to sayj the Federation, any of 
the Provinces or any of the Fecferated States in so far as the 
•dispute relates to the existence or extent of a legal right 
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The Federal Court in the exercise of its original jurisdiction ^alt 
not pronounce any judgment other than a declaratory judgment. 

(2) Appellate Jurisdiction. 

(a) To the Federtd Court shall lie appeals from the High 
Courts in British India, if the High Court certifies that the case* 
involves a substantial question of law as to the interpretation of 
the Act or any Qrder in Council made thereunder. 

^b) An appeal unll lie to the Federal Court from a High Court 
in a Federated State by way of special case on the ground that a. 
question of law has been wrongly decided. 

Such question must be one (a) which concerns the interpreta¬ 
tion of the Act or of an Order in Council made thereunder; or (b) 
which concerns the authority of the Federation in that state; or (c) 
arises under an agreement in relation to the administration in that 
State of a law of the Federal Legislature. 

The Federal legislature by special legislation can enlarge the 
appellate jurisdiction of the Federal Court. No appeal, however, 
is to lie under any such Act unless, 

(1) the amount or value of the case ir not less than Rs. 50,000- 
or such other sum not less than Rs. 15,000 as may be specified by 
the Act; or 

(2) the Federal Court gives special leave to appeal. If the 
Federal Legislature thus enlarges the appellate jurisdiction of the 
Federal Court consequential provision may also be made for the 
abolition in whole or in part of direct appeals in civil cases from 
High Courts in British India to the Judicial Committee of the Privy 
Council, either with or without special leave. 

Appeal to Privy Council. 

Section 208 .provides that an appeal may be brought to* 
the Judicial Committee of the Privy Council from a decision of the 
Federal Court in the following manner :— 

Without leave. —From an/ judgment of the Federal Court 
given in the exercise of its original jurisdiction.* 

* If any dispute which concerns the interpretation of the Act 
or an Order in Council made thereunder, or the extent of tlie legis¬ 
lative or exeaitive authority vested in the Federaticm by virtue of 
the Instrument of Accession of any State, or arises under an agree¬ 
ment made in Part VI of the Act in relation to the administration 

0 

in any State -of a law of the Federal Legislature. 
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By leave op the Federal Court or of His Majesty in 
'Council —In anji other case. 

II. Administrative Relations. 

Administrative nexus. 

As the introduction of the federal principle has strictly limited 
the respective spheres of the Centre and the Provinces, the estab¬ 
lishment of a nexus of a new kind between the Federation and its 
constituent elements has become necessary. 

Between the Federation, Provinces and States. 

In Legislation. —Federal Legislature has power to 
enact Icgislatian in Federal subjects which will have the 
force of lazv in every Proznnee and also in every State. 

The Governor-General may, with the consent of the Government 
of a Province or the Ruler of a Federated State, entrust io that 
Government or Ruler futy:tions in relation to any matters to which 
the executive authority of the Federation extends. Moreover, the 
Federal Legislature may delegate to the Provincial Governments and 
the Federated States the duty of executing and administering ihe law 
• on behalf of the Federal Government. 

Agreements may be made between the Governor-General and the 
Ruler of a Federated State for the administration by the latter in 
his State of any law of the Federal legislature which applies to it. 

The executive authority of every Province shall be so exercised 
as not to impede or prejudice the exercise of the executive authority 
•of the Federation, and the executive authority of the Federation, 
can give directions to a Province to that effect. If such directions 
are not attended to, the Governor-General can also issue instructions 
in his discretion to the Governor ^f a Province directing him to act 
in a way as to^pi$vent any grave menace to the peace and tranquillity 
■of India. 

A Federated State should not impede the executive authority of 
the Federation. If the Governor-General finds that a federated State 
has failed to fulfil this obligation, he may issue such instructions 
to that Ruler as he thinks fit. The dilutes about questions whetheif 
the executive authority of the Federation is exercisable in a State, may 
be referred to the Federal Court for determination. 
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Inter-provincial Council: for co-operation. 

The Act provides for the establishment of a Federal Court which* 
is to have jurisdiction to hear disputes between Provinces involving- 
the existence or extent of a legal right. But disputes of a n(»i- 
legal character may also sometimes arise. For the settlement of the 
latter type of disputes the Joint Select Committee recommended the- 
development of a system of inter-provincial Council. But it did 
not favour that an Inter-Provincial Council should be provided in 
the Act itself. So the Act provides that His Majesty in Council 
can establish such a Council on representations from the Governor- 
General the functions of which would be— 

(а) To enquire into and advise upon disputes w'hich may have 
arisen between Provinces; 

(б) To investigate and discuss upon subjects in which some or 
2 dl of the Provinces or the Federation and some of the Provinces are- 
interested ; 

(c) to make recommendations upon any subject. In matters, 
of conflict between two or more units of the Federation on water 
supplies, the Governor-General reserves the power of appointing a 
Commission and to give his decision as he likes upon the recom¬ 
mendations of the Commission. 

Sec. 133 excludes the jurisdiction of the Federal Court and of 
any other Court in the case of any dispute which can be decided' 
by the Governor-General. 

III. The System of Federal Finance. 

The Problem. 

*Tn any Federation the problem of the allocation of resources- 
is necessarily one of difficulty, since two different authorities—the- 
Government of the Federation and the Governments of the Units, 
each with independent powers, are raising money from the same- 
body' of taxpayers.” < 

The Joint Select Committee came to the coi^lusion that (a) 
a few provinces possess the sources of revenue which can meet a 
reasonable standard of expenditure; and (b) the existing division of 
resources between the Centre and the Provinces leaves thd Centre- 
in the possession of heads which respond to improvement in economic 
conditions. 

This has led to a very strong claim by the Provinces for a subs¬ 
tantial share in the taxes on income. 
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“But the general .conclujsion to which the Joint Select Com¬ 
mittee came that, though no formidable new financial burden 
would be thrown on the taxpayers of India as a whole as-a direct 
result of the constitutional changes, the necessity for giving greater 
elasticity ro provincial resources, the subventions of the deficit 
Provinces, and also the separation of Burma, would impose a heavy 
stTCttn on the finances at the Centre*** 

The Solution. 

The Act empowers the Federation to levy the following duties 
and taxes :— 

(1) Succession duties other than for agricultural land. 

(2) Stamp duties. 

(3) Terminal taxes on goods or passengers carried by railway 
or air. 

(4) Taxes on railway fares and freights. Power is given to 
the Federal Legislature at any time to increase such duties or taxes 
by a surcharge for federal purposes. 

Sec. 138 (1) authorize the levy of taxes on income other than 
agricultural income, but a prescribed percentage of the net proceeds 
is to be assigned to the Provinces and the Federal States. The 
percentage is to be fixed by Order in Council. The White Paper 
proposed that a prescribed percentage, not being less than 50 per 
cent, nor more than 75 per cent, of the net revenues derived from 
taxes on income should be assigned to the Governor's Provinces. 
This arrangement with necessary modifications should also be ex¬ 
tended to State members of the Federation. 

Corporation Tax is included in the Federal Legislative List. 
The duties on salt, federal duties of excise and export duties are 
to be levied by the Federation. One-half of the net proceeds of 
export duty on jute or jute products, or sudi greater proportion 
as His Majesty in Council may determine, shall be assigned to the 
Provinces of«Federated States in which jute is grown. 

No surcharge can be levied without the previous sanction of the 
Governor-General. 

The Act has laid down certain principles but the final financial 
arrangement will rest on the recommendations of Sir Otto Niey- 
meyer's enquiry. Read Appendix. 


* Eddy and Lawton, p. 12S. 




136 


TH® INDIAN ADMINISTRATION 


IV* The Services of the Crown. 

w 

1. Defence Forces. 

The Act provides that there shall be a Commander-in-Chief in 
India appointed by the Crown. His Majesty shall have control over 
the defence apppointments. The Secretary of State, acting in con> 
currence with his Advisers, is to be the ultimate authority for decid¬ 
ing the conditions of service which are to govern the forces of the 
Crown in India. Indian defence will thus continue to be under the 
supreme control of the Secretary of State for India. The Act does 
not make any provision for the complete Indianisation of the Army 
within a specified time. 

2. Civil Services: provisions for security. 

As the Joint Committee were convinced that India for a long 
time to come will not be able to dispense with a strong British ele¬ 
ment in the Services, so in the interests of India as well as of 
England, the services are to be given reasonable security. 

So the Act provides that a member of the Civil Service holds 
office during His Majesty’s pleasure. No sdch person shall be dis~ 
missed by any authority subordinate to the authority by whom he 
was appointed. No member shall be dismissed or reduced in rank 
until he has been given a reasonable opportunity of lowing cause 
against the action proposed to be taken in regard to him. This pro¬ 
vision shall not apply when a person has been found guilty of criminal 
charge. 

The Secretary of State is to continue to make appointments to 
the Civil Services known as the Indian Civil Service, Indian Medical 
Service, etc. 

Provision is made for the grant of indemnity for past acts. Fur¬ 
ther, provision is made for the protection of public servants against 
prosecution and suits. 

Elaborate provisions are contained in the Act regarding the pay¬ 
ment of pensions, their exemption from Indian taxation,' and regard¬ 
ing the Family Pension Funds. 

No proportion is laid down regarding the appointment of Indians 
vis-a-vis British officers. 

3. Public Service Commission. 

Federal and Provincial Public Service Commissions are to be 
establi^ed. The Chairman and other menlbers are to be appointed 
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by the Governor-General in case of the Federal G>mniissi(»i, and by 
the Governors in case of Provincial Commis^ons. Each member of 
the Commission' must have at least«for ten years been under the 
services of the Crown in India. They are to conduct examinations, 
etc., for recruitment. 

A. Communal Re&ervationa in Services. 

A Resolution of the Government of India, commonly known as 
**Communal Award No. 2" contains instructions that in Indian Civil 
Service and the Central and Subordinate Services to which recruit¬ 
ment is made on all India basis, a 25 per cent, of all vacancies to be 
filled by Indians should go to Muslims and 8K to other minority 
communities. In cases of recruitment by local anas, 25 per cent, 
should go to Muslims, 8 per cent to Anglo-Indians and 6'per cent 
to other minority communities. 

V. Economic Provisions. 

.A. Commercial Discrimination. 

Besides the special responsibilities of the Governor-General with 
regard to discrimination against British trade in India, the Act lays 
down elaborate provisions regarding commercial discrimination. 

The Act provides that the passing of any law which would make 
British subjects domiciled in the United Kingdom or Burma or 
•companies incorporated there, liable to greater taxation than they 
would be liable if domiciled or incorporated in British India shall be 
invalid. 

British x:ompanies arc afforded special protection. The Act 
further provides that Companies incorporated in Great Britain and 
•carrying on business in India would be eligible for any grant, bounty 
or subsidy payable out of the revenues of the Federation or of a 
Province for the encouragement of any trade or industry, to the 
same extent as Companies incorporated in Briti^ India. Ships 
registered in the United Kingdom are not to be subjected by law 
in British India to any discrimination whatsoever. 

The Joint Committee recognise that these restrictions are unsatis¬ 
factory and the real solution must lie in a convention based on reci¬ 
procity. 'Fhe Act lays down that if such a convention is entered 
into the provisions of the Act may be waived by Order in Council, 
■so long as the Convention continues in force between the two 
•countries. 
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B. The Reserve Bank of India. 

The establishment of a Reserve Bank was made a condition pre¬ 
cedent to the assumption of financial responsibiliV by the Fede¬ 
ration. The Bank was to come into existence before the first federal 
ministry and it was to manage the currency and exchange. The- 
Reserve Bank of India Act was passed in 1934. 

C. Statutory Railway Authority. 

The Federal Railway Authority shall consist of seven persons- 
to be appointed by the Governor-General. At the head of the exe- 
cutve .itaff of the Authority there shall be a Chief Railway Com¬ 
missioner, being a person with experience in railway administration, 
who shall be appointed by the Governor-General exercising his in¬ 
dividual judgment, after consultation with the Authority. He is- 
to be assisted by a Financial Commissioner. 

Provision is made for the appointment by the Governor-Generaf 
of a Raihvay Tribunal consisting of a President and two other per¬ 
sons. From this tribunal an appeal lies to the Federal Court. 

VI. Amandment of the Constitution. 

The Act itself can be amended only by Parliament. The Statute 
of Westminister 1931 has no application to Irtdiiib. 

Sec. 308 provides machinery for amendments in certain specified' 
re.spects. They are- - 

(a) The »ze and composition of the Chambers of the Federal 
Legislature or the qualifications of members may be altered but the 
proportions of seats between the Chambers, or of the British India 
and the Indian States can not be varied. 

(b) The number of Chambers or the qualification of members of 
a Provincial Legislature may be changed. 

(c) In the case of women literacy may be substituted for any 
higher educational standard. 

(d) The qualification of other votes may be amended. 

The amendments require to go through a certain procedure- 
before it is accepted by the Secretaiy of State with the consent of 
the Parliament. 

Vll. The Franchise. 

The Act will enfranchise 14 per cent, of the total populaticb a» 
compared with the 3 per cent under the old constitution, that is to* 
say, it would give franchise to 350 lakhs of men and women com¬ 
pared witli only 70 lakhs of men. Franchise is based on communal! 
electorate. 



CHAPTER XIX. 

This Judiciary. 

1. Judicial Organization. 

Growth of the Judicial System. 

For the trial of cases between European^ Mayor’s Courts were 
very early established by the East India Company in the three 
Presidency towns from which appeal could lie with the Government 
and in some cases to His .Majesty-in-Council. The Mahomedan 
Rulers, on the otherhand, had their Courts of l^w both Civil and 
Criminal. * . 

With the grant of the Dewani to I^rd Clive in 1765, the ad¬ 
ministration of civil justice was transferred to the East India Com¬ 
pany while criminal justice was left in the hands of Mahomedan 
judges. The systcni did not work well and Warren Hastings- 
introduced the district system of judicial administration. 

Under the district system the Collector was placed in charge of 
the district civil court, and was assisted by Hindu and Mahomedan 
asvsessors. From the district civil courts appeals could lie to the' 
Provincial Courts of Appeal, from which again final appeals could 
lie to the Sudder Dewani Adalat. 

Criminal justice continued to be administered by Mahomedan- 
judges under the supervision of the Collector of the district and the 
final court of criminal appeal was the Sudder Nizamat Adalat. 


JUDICIAL SYSTEM UNDER THE MOGULS. 

* “Under the system all authority, judicial, fiscal and military 
were united in the same h^nds. The Subedar was the Viceroy 
appointee^ by the Emperor of Delhi to govern distant provinces. 
He had two capacities. As Diwan he collected revenue and super¬ 
vised the administration of civil justice. As Nazim he exercised 
criminal jurisdiction and controlled the police. The highest 
criminal court was presided over by him as the Naib Nazim. The 
inferior criminal courts were presided over by Fauzders. Criminal 
law was exclusively Mahomedan while dvil laws were either Hindu*, 
or Mahomedan.” (Read Palande, pp. 281-82). 
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Next, the Regulating Act of 1773 introduced some judicial 
reforms. A Supreme Court of Judicature with a Ch^ef Justice and 
three other judges were establL^ed in Calcutta in 1773, and later 
on in Madras and Bombay. The Supreme Court administered 
justice according to English Law while the Sudder Courts followed 
the principles of Hindu and Mahomedan Law. This led to great 
confusion. But the Britisdi did not prefer to interfere with the 
laws, customs and usages of the country. They very soon felt the 
neccssiiy of codification of the Laws. The task was entrusted to 
Lord Macaulay, the first Law Member, and the two monumental 
works, the Indian penal Code and the Criminal Procedure Code 
were the results of his labour. 

In 1861, the three Presidency High Courts were established, 
followed in later years (1911) by other Provincial High Courts. In 
the Non-Regulation Provinces, the Judicial Commissioners perform 
the functions of High Courts. 

Various Laws have been codified into Acts. The ancient laws 
of the Hindus and Mahomedans have been recognised and they 
still hold good in matters relating to succession, inheritance, adop¬ 
tion, marriage, etc. 

■Judicial Committee of the Privy Council. 

At tlic apex of the judicial system is the Judicial Com¬ 
mittee of llis Majesty’s Privy Council in England to which 
the final appeal lies from the Indian courts. Both civil and 
criminal appeals from the High Courts lie to the Committee. 
The heavy costs involved in such appeals and their dilatory 
disposals, have aroused Indian opinion in favour of the 
establishment of a Supreme Court in India. 

The Judicial Committee of the Privy Council is com¬ 
posed of the Lords of Appeal in ordinary and two Indian 
judges. In the hearing of an appeal at least four judges 
must sit. 'Phe Committee try civil appeals valued at not less 
than Rs. 10,000 and for which leave has been granted for 
appeal by the High Courts. Criminal appeals may also be 
preferred with such permission. 
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High Coulirts. 

The next step in the judicial system is the High Court 
established at Calcutta, Bombay, and Madras by the Indian 
High Courts Act of 1861 and regulated by the Government 
of India Act of 1915. There are High Courts at Lahore. 
Allahabad, Patna and Rangoon. The maximum number of 
judges in any High Court cannot exceed twenty. The- 
Indian Legislature cannot abolish a High Court without the- 
approval of the Secretary of State in Council. The power 
to create additional High Courts is vested in the Crown. 
The judges hold office so long as they are of good behaviour. 

Where there are no High Courts, their places are taken 
bv Chief Courts, as in the case of Oudh. Where Chief 
Courts have not been established, their places are taken by 
Judicial Commissioners, as in the Central Provinces, N. W'.. 
Frontier Province, And Sind. 

COMPOSITION OF A HIGH COURT. 

A Hii^h Court is composed of a Chief Justice and a number of' 
pui.sne judges. Additional judges may also be appointed by the 
Governor-General in Council. They are all appointed by the 
Crown. A High Court Judge must be either (a) a barrister, (b) 
an I. C. S. of at least ten years’ standing with an experience as 
a District Judge for at least three years, (c) a subordinate Judge- 
or a Judge oi a Small Causes Court for at least five years, (d) or 
a High Court Vakil of not less than ten years’ standing. 

JURISDICTION OF A HIGH COURT. 

The High Courts on grounds of jurisdiction may be divided into- 
two classes, the Presidency E||gh Courts and the Provincial Hi^ 
Courts. The latter have only appellate jurisdictions, i.e., of hearing 
appeals from the lower courts, while the former have both original 
and appellate jurisdiction. The Presidency HifiJi Courts of Calcutta, 
BonSbay and Madras have jurisdiction within the limits of their 
own towns to try in ike first instance certain civil and criminal 
cases. This is known as ori&wd jurisdiction. 

A Hi^ Court has powers' of superintendence over the lower 
courts under its jurisdiction in all. ndministratit^ matters. It has. 
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^Iso powers of direction, e.g^ transferring suits from one .court to 
another, etc. ' 

Powers of High Courts. 

A High Court has also powers of revision over the decisions 
passed by lower courts to meet the ends of justice. 

Powers of High Courts. 

They have both ori^nal and appellate jurisdiction in civil as 
well as in criminal cases. They have original jurisdiction in Presi¬ 
dency towns in civil cases valued at more than Rs. 2,000 and in 
criminal cases which are committed to them by Presidency Magis¬ 
trates. {They have appellate jurisdiction in civil and criminal 
matters from the whole area of their jurisdiction and also in cases 
of appeals from the original side. 

Inferior Civil Courts. 

Of the inferior Civil Courts, there are three grades—the District 
Judge’s Court, and the Munsiff’s Court. ^Jhe District Judge’s 
Court is the chief Civil Court of original jurisdictim in the district. 
It has original, as well as appellate jurisdiction over subordinate 
Judges’ and Munsiffs* Courts. The District Judge has control over 
all the lower Civil Courts in the district. The Courts of Subordinate 
Judges have the same original jurisdiction as the District Courts.- 
The Munsiff’s Courts can try cases valued at Rs. 1,000 and in some 
cases at Rs. 2,000. An appeal lies from the District Court to the 
High Court. 

5niall Causes Courts. 

For trying petty civil suits there are in the Presidency 
towns, Presidency timall Causes Courts. In the moffusil, 
small causes are tried by the munsiffs. 

Union Courts. 

Union Boards try civil and criminal suits of very petty 
nature. 

Criminal Courts. 

One or more districts constitute a sessions division for 
which there is a Sessions Judge. He tries persons accused 



JUDICIAI, ORGANIZATION IN INDIA 


143 


of graver offences with the help of jurors or assessors. 
An appeal lies*froni a Sessions Court to the High Court. 

Below the Sessions Court are Courts of Magistrates. 
Magistrates are of the first, second and third class. They 
possess different grades of power. In Presidency towns there 
are Presidency Magistrates. In the districts there are Dis¬ 
trict Magistrates. Some of them are honorary. Gentlemen 
of good social status and desirous of doing public work are 
selected to fill honorary offices. They possess the same 
powers as the stipendiary Magistrates in their correspbiufing 
grades. 

Trial by Jury. 

In our counrty only in criminal cases which arc triable 
in sessions, the jury system obtains. Men who are not prac¬ 
tising lawyers and arc not acquainted with the intricacies of 
law are only appointed as juries. '1 ney are to decide ques¬ 
tions of law. The juries are to decide whether the version 
of the accused or of the prosecutor is true to facts. Trial by 
jury is the rule in the original criminal cases in the High 
Court. 

In parts of the country where suitable jurors arc not 
available, ajisessors are appointed. But while the verdict of 
the jury is generally binding on the judge, the verdict of 
assessors is only recommendatory. 

In Sessions Courts, the Judge tries cases assisted by a 
jury whose number must not (ixceed nine or be less than five. 
If the judgi! disagrees with the jury on grounds of perx^erse 
or wrong verdict, he may refer the case to the High Court 
for filial orders. 

Tn the High Court trials, a unanimous and not a 
majority verdict is binding upon the judge. If the judge 
disagrees with the majority verdict then the alternative is to 
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dismiss the jury and to order a retrial of the case by a 
fresh jury and a new judge. ' 

Privileged Persons. 

The following persons are not subject to the original criminal 
or dvil jurisdiction of a High Court in respect of any offence com¬ 
mitted in the discharge of their public duty except that of treason 
or felony :— 

The GovemOT-General, Governor, Lieutenant-Governors, Chief 
Commissioners, members of the Viceroy's Executive Council, Gov¬ 
ernor, Ministers, the Chief Justice and the Puisne Judge of a High 
Court. 

Law Officers. z 

The foremost law officer of the Crown is the Law Member of the 
Governor-General’s Executive Council. Then comes the Legal Re¬ 
membrancers who are in charge of legal affairs of provincial gov- 
ernmcnts. In each of the three Presidencies there are Advocate- 
Generals who not only represent the Government in legal matters 
but are often called upon to advise the local governments. There 
are also sheriffs in the Presidency towns who look after important 
court duties and administer legal formalities. 

Position of European British Subject. 

In 1836, Europeans were first made amenable to the ordinary 
Civil Courts. The Criminal jurisdiction of the Courts was extended 
over them when the High Courts were established in 1861. In 1883 
the Ilbcrt Bill was introduced to remove all restrictions on Indians 
in the matter of trying European Criminals. But the Bill en¬ 
countered an unprecedented opposition and the Government yielded 
to the vehemence and adopted a* compromise measure in 1884 by 
which while Indian Judges and Magistrates are to 'try European 
Criminalsi the latter was given the right to claim a mixed jury, 
not less than half of which should be Europeans. The Racml Dis¬ 
tinction Committee which was appointed by Lord Reading pointed 
out the disabilities of Indian judges to try British European sub¬ 
jects as the lesuh of which some of the distinctions have been 
removed. 
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No S^aratioii of Powers. 

In India the theory of separation of powers as far as the 
executive and the judiciary are concerned does not obtain. 
The Magistrate who is an executive officer and is the head 
of the police, himself sits in judgment upon an offender who 
has been apprehended by the police, his subordinates. This 
system, it is urged, leads to miscarriage of justice. But this 
system of vesting both civil and criminal powers in the same 
person obtains since the time of Warren Hastings. In spite 
of strong criticism of the system it still prevails on the 
ground that the Magistrate’s actions are under the supervi¬ 
sion of the District Judge as well as of the High Court. 
Moreover, it is argued that for the prompt and efficient 
administration of justice, a konwledge of the people and of 
the customs of the country are essential, and these qualities 
are generally expected to be possessed in abundance by, the 
Magistrate and his subordinates. Not only expediency but 
the plea of economy is also advanced in support of the 
present arrangement. 

Limited Jurisdictions of Law Courts. 

We have already noticed that some high officials are 
privileged and are not subject to the original criminal or 
civil jurisdiction of a High Court in respect of any offence 
committed in the discharge of their duties. Many other 
subordinate officials cannot also be brought to justice without 
the previous sanction of the local government. These 
exemptions may, however, be justified on the principle ''The 
King can dd wrong,” or on the principles of Administrative 
Law. 

But this is not all. Formerly, no Court but a -lAigh 
Court could try a European British subject. To-day no 
Indian who is below the rank of a District Magistrate or a 
Sessions judge can exercise jurisdiction over European 

10 
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British subjects. The latter can also claim to be tried by >4 
jury one-half of whom must be Europeans or. Americans. 

Speeiftl TribimaU. 

Under the Criminal Law Amendment Act of 1908, Spe¬ 
cial Tribunals consisting of three judges may be appointed 
by the Provincial Government or by the Governor-General 
for trying offences committed against the State. 

Law Courts in India. 

Civil Courts. Crimhud Courts. 

<a) Judicial Committee of the (a) Judicial Committee of the 
Privy Council. Privy-Council. 

<6) High Courts; Chief (6) High Courts; Chief Courts; 
Courts ; Courts of Judicial Courts of Judicial Commis- 

Coixunissioners. sioners. 

<c) District and Sessions Court. (c) I^strict and Sessions Court. 

id) Subordinate Judge’s Court. (d) Presidency Magistrate. 

ie) Courts of Small Causes. (e) Magistrate’s Courts, first, 

secemd and third class. 

(/) Munsiff’s Courts. if) Honorary Magistrate’s 

Courts. 

fg) Union Courts. . (g) Bench Courts 



CHAPTER XX. 

The Public Services 

Services may be classified under two categories, (a) tlie 
Central Services, and the {h) Other Services. 

Central Services. 

The former services are under the control of cenlrai 
government, e.g., audit and accounts, posts and telegraphs, 
income-tax services, etc. The Secretary of State also gives, 
appointment in some cases. 

The Other Services. 

They include the (i) All-India Services, (ii) the Pro¬ 
vincial Services, and (in) the Subordinate Services. 

The All-India Services, like the Civil Service, the Medi¬ 
cal Service, etc., are recruited by the Secretary of State and 
they are called Covenanted Services in as much as the Secret¬ 
ary of State enters into convenants or agreements with the 
members of the services as to their pay and emoluments. 

The Provincial Sennees relate to the subject under pro¬ 
vincial administration, e.g., provincial police, medical, 
forest and other services. Provincial governments recruit 
their services. Though some of the executive services are 
recruited by open competitive examination, the reservation of 
posts on communal basis universally obtains. 

The Subordinate Services are also recruited by provin¬ 
cial govenlments. 

Demand for IndianisatioD. 

The demand for Indianisation of the services is as old 
as the British administration. The Government of India Act 

* Head, the Services under the Crown in the New Constitution, 
pp. 13fi>37. 
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(1919) gave promise of **an increasing association of Indians 
in every branch of the administration** The letter of the 
promise seems to fall short of the specious declaration made 
in the Queen’s Proclamation of 1858. 

The Skeen Committee recommended the establishment 
of an Indian Sandhurst for the training of Indian com¬ 
missioned officers. The recommendations have been foll¬ 
owed in the very moderate form of a military college at 
Dehra Dun. 

The Lee Commission (1924) recommended to raise the 
proportion of Indians in the Civil Service to 50 per cent in 
fifteen years and in the Indian Police in twenty-five years. 
The army is to take half-a-century to reach that percentage. 
Undoubtedly, some progress has recently been achieved. 

The Public Service Commission. 

The Ckivemment of India Act (1919) provided for the 
appointment of a Public Service Commission by the Secre¬ 
tary of State. 

It is to consist of not more than five members with a 
Chairman. The following functions arc assigned to it:— 
(1) The recruitment of personnel for the public services 
and the establishment and maintenance of proper standards 
of qualification for admission to them. (2) Quasi¬ 
judicial functions connected with the disciplinary control, 
and protection of* the services as regards their pay, allow¬ 
ances, pensions and their rights in general. The Commission 
in consultation with the Secifetary of State is the final 
authority for recruitment of the All-India Services, the 
Central Services and the Provincial Services. 

The Commission thus protects the members of the 
Services from executive and legislative interferences on the 
one hand, and preserves the high standard of efficiency as 
well as the purity and integrity of the Services, on the other. 
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'THE PROBLEMS OF THE SERVICES. 

They refer to recruitment, pay, promotion and discipline. 

The principles that should be followed are recruitment by 
•competitive examination and security of service so long as om is 
•of good behaviour, not excessive and extravagant but sufficient pay 
to keep one honest and the wolf away from the door, promotion by^ 
merit and seniority, and discipline enforced by quasi-judicial authority 
to punish members of the services as well as to re-instate and 
•compensate them on appeal when they have been wrongly dealt 
with. 

THE PROSPECTS OF THE SERVICES. 

'‘The Montagu-Chelmsford Report declared that any 'public 
Servant should be properly supported and protected in the legiti¬ 
mate exercise of his functions. To the Government of India or the 
Covemor-in-Council must be left unimpaired the power to secure 
to a Civil Servant any rights and privileges guaranteed or implied 
in the conditions of his appointment.” 

Due to the liberal recommendations of the Lee Com- 

n 

mission as to the pay and prospects of the services and of the 
sympathetic supervision of the Public Sert'ices Commission^ 
the prospects of the services have much improved. The 
system of competitive examination seems also to attract the 
best qualified men. 

‘Conclasioii. 

There are people who are still much enamoured of the 
•efficiency of the services and are against extensive Indian- 
isation. To them we may say in language of Lord 
Morley:— 

"(^ur administration would be a great deal more popular 
if it were a trifle less efficient and a trifle more elastic. Our 
danger is the creation of a pure bureaucracy, competent, 
lionobrable, faithful, industrious, but rather mechanical, 
rather lifeless, perhaps rather soulless.’* 

Public Services under th^ Crown. {Under the Act 
<of 1935. Read pp. 136-37. 



CHAPTER XXI. 

Indian States. 


Two Indias. 

There are two Indias—the British India and the Indian 
India. The latter comprise 40 per cent of the area of India 
and only 23 per cent, of the total population. The inhabi¬ 
tants arc not British subjects and the States arc not British 
possessions but protected States. 

There arc numerous states beginning with an area of a few 
square miles with an income of a few thousands of rupees to bigger 
states, in «ome cases bigger than some of the British provinces. 
The latter include Mysore, Hyderabad, Baroda, Kashmir, Bhopal,. 
Bikanir, Travancore and others. 

The system of government is mostly aytocratic and whimsical. 
The revenues belong to the princes and they are wasted a good deal. 

The Status of Indian States. 

Theoretically they are sovereign states but so far as they arc- 
in subordinate co-operation with the Paramount Power they are in 
practice non-sovereign. Through treaties and alliances they are in 
indissoluble relation with the British Crown and their rights and 
responsibilities rest upon them. 

In return for protection both internal and external they have- 
surrendered their sovereign power to the British Crown. They can 
neither wage war nor enter into relations with foreign powers. 

They manage their internal affairs and have power over life and 
death of their subjects. They havy their own police,, courts of law 
and the apology of an army. They manage their finances, rail¬ 
ways, post oflUcc, etc. 

In each bigger state there is a British Resident who stands 
between the Crown and the Princes and is the official adviser.* Vir¬ 
tually he is the actual ruler. 

The Government of India on behedf of the Crown can intervene 
in the administration of the Indian States on grounds Of misrule, 
incompetence and disloyalty. Intervention may take place on 
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:grounds of (a) interests of the British Empire, ib) of the Indian 
Empire, (c) of the rulers, and (d) of the state subjects. 

When the* Government is convinced that there is misgovern- 
ment, irrespective of the wishes of the State’s subjects the fuler is 
^iven the alternative of a Commis^on of Enquiry into the affairs 
•of the State or a voluntary abdication. Hitherto, no prince 
offered to accept the humiliating alternative of a Commission of 
Enquiry but voluntarily abdicated in favour of his successor. 

The increasing autocracy of the Residents have induced the 
Princes to accept the alternative of joining the proposed Indian 
Federal Government at an imminent risk of their autonomy. Some 
forms of chedks upon the autocratic power of the Princes, however, 
are salubrious for the interests of all parties concerned. 

Nepal is an independent state (Hindu) friendly "to the 
British. It is an Indian State in the proper sense of the 
term and not a mere vassal State as the so-called Indian or 
Native States arc. 

The Chamber of Princes (Narendra Mandal). 

There is a Chamber of Princes constituted with the purpose of 
•discussing questions of common interests to the Indian States. It 
elects a Chamber and a Standing Committee of six members. This 
Chamber has however failed to protect those princes who happened 
to displease the Indian Government. 

The Chamber is interested in questions which are of common 
interest to the Princes. 

While Briti.sh public opinion is in favour of dragging the Princes 
into an Indian Federation in order to give a new lease of life to the 
autocratic form of Government obtaining in India, mapy Indian 
politicians favour the inclusion of the Princes within the Federa¬ 
tion in the hope that their closer and intimate relations with the 
democratic Governments in Briti^ India may lead ultimately to the 
growth of rcsix)nsible GovemnUent in the Indian States. The ap¬ 
prehension 'of such a consummation is making many princes charry 
to join the Federation. The British Government, on its part, 
mal^s it a conditio.i in tho 'White Paper that unless the Indiin 
Princes join the Federation responsible government at the centre 
would not be conceded. 

IndiaB States in the Federation. (Read, p. 42.) 




CHAPTER XXII. 

The District Administratioii. 

A province is divided for administrative purposes into a 
number of divisions each of which is put under a Commis¬ 
sioner. Each division in its turn is subdivided into a number 
of Districts and are put under District officers or Magistrates. 
A district is the unit of government. A district, again, for 
the expediency of administration is divided into a number 
of sub<livisions. 

The Commissioner. 

He is a high revenue ofiicial and has no judicial duties 
to perform. He controls and supervises the District Collec¬ 
tors. He is the hyphen which joins the District officers on 
the one hand and the provincial government on the other. 

The Civilian Collector. 

“The backbone of the British Administration in India,” 
says Anderson, “is the District Officer, known as the Collector 
in the Regulation, and the Deputy-Commissioner in the 
Non-Regulation Provinces.” The Collector is generally a 
member of the Civil Service and is placed in charge of a 
District. The name “Collector” arises from his duties as a 
collector of revenue. 

The average size of a district extends about 4500 sq. miles 
with an average population of a million souls. The districts number 
271 in all and vary in size and population. One district, the Viza- 
gapatam district of Madras, has an area of more than 17,000 sq. 
miles with a population of over 3 millions and exceeds Denmark 
in botli respects. In Bengal, the Mymensing district has a population 
exceeding that of Switzerland. 
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HISTORY OF THE CIVIL SERVICE. 

Up to 1K53 these posts used to be Riled by nomination by the 
Ckiurt of Directors. Due to public agitation in England against 
the Riling of such responsible offices by the nomination of worthless 
favourites, competitive examination was introduced in that year. 
1 1 *. 1879 the “Statutory Civil Service” was introduced into India 
to take by nomination a number of Indians (one-sixUi of the total 
appoint..icnts), into the Service. But the experiment was dis¬ 
appointing and the system was abolished. In 1886 the Public 
Service C>)minission presided over by Sir C'liarlcs Aitchison 
recommended the Riling up of a number of “listed” posts of ihc 
Civil Service by members of the Provincial Service through promotion. 
The insufficiency of appointments prejudiced public opinion and in 
1913 the Islington Commission was appointed which recommended 
that a strong British element in the Services is to be maintained 
while at the same rime Indianization is to be pushed on. But Montagu 
and Lord Chelmsford went ahead of the, recommendations and 
propo.sed that recruitment in England was to be .supplemented by a 
33 per cent, recruitment in India. 

The members of the Civil Service are recruited by (i) a competi¬ 
tive examination in England, (ii) a competitive examination in India 
followed by a two years’ training in England, (iii) by nomination 
in India, (iv) by promotion from the provincial Civil Service, and 
(v) by selection from the bars. Recently, the system of reservation 
of posts for British candidates has been introduced. The provisions 
of the Government^ of India Act safeguard the interests of the 
services fully. 

i 

The Duties and Powers of a Collector Magistrate. 

As Collector he is the head of the revenue organization 
and as Magistrate he exercises general supervision over* the 
inferior courts and in particular directs the police work. He 
combines in himself the powers of the executive and the 
judiciary. 
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As a Cpllector, he administers the revenue, manages 
Government estates and Court of Wards estates, is respon¬ 
sible for all matters affecting the welfare of the cultivators, 
and administers excise, stamps and income-tax revenues. He 
furnishes returns of crops, prices and other statistics. 

As a magistrate, he has certain judicial functions, e.g., 
the administration of criminal justice within his district and 
the exercise of supervision over inferior Courts. He also 
directs the police work as he is responsible for the mainte¬ 
nance of peace and order within his district. As a result, the 
executive functions become combined with judicial functions. 
As the head of the |)olice, the magistrate prosecutes, as a 
judicial officer, he tries the offender. 

The Magistrate is the representative of the Government 
in his district. He,has tnithifariotis duties.* 

He supervises the jail administration and also the work 
of the Executive Engineer and of the Civil Surgeon, of the 
District Inspector of Schools and of the Forest Officer. 

He also guides and supervises the working of self- 
governing bodies like local boards, district boards and 
municipalities. 

To the man in the street he is the Sircar. He has in him 
great potentialities of good and evil. If he be a man of tart, 
initiative, sympathy and imagination, he can work wonders. 
But where the officer is unsympathetic to Indian aspiratiohs 
no good can come out of hi%administration. The multiplicity 
of his work helps to degenerate administration into a mere 
routine work. The growth of local self-government has 
relieved him of many supervising duties. In page 145 we 
have already noted the arguments for and against, me 
. absence of separation of powers in the Indian administration. 

’ * “He should be a lawyer, an accountant, a fiftancict, Tcady 

writer of State papers. He ought also to possess no meaii'knisW- 
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Junior Executive Service. 

• 

The district is subdivided into smaller areas or sub-divisions. 
They are left either in cliarge of junior Indian (Assistant Collector), 
or Provincial (Deputy Collector) or Subordinate (Sub-Deputy 
Collector) member of the Civil Service. Still smaller sub-district 
units are administered by men who are known in some provinces as 
Tahsildars, Manilatdars or Nfuktyarkars, each of whom has a Taluka, 
or a group of villages under his charge. These latter officials have 
on a small scale much the same duties as the District officers to whom 
tl:ey are responsible. 

Lastly, at the basis of the system comes the village officials, 
the headman, die accountant, the village watchman, etc. 

llie Board of Revenue. 

Under the present constiiution, Land Revenue has been 
made a provincial subject though the Revenue and Agricul¬ 
tural Department of the Government‘of India retains the 
right of supervision. In the Provinces, the land revenue is 
administered either by the Divisional Coi^missioners or by 
the Board of Revenue. In some both sorts of authorities do 
exist, e.g., in Bengal. Where there do not exist Divisional 
Commissioners, e.g., in Madras, there are four members of 
the Board, otherwise only two. The Bengal Board of 
Revenue reconstituted in 1913 consist of one member only. 
The Local Government may appoint with the sanction of the 
Governor-General an additional member. The members all 
belong to the Civil Service. ^ 

The Board is the final authority relating to tke adminis¬ 
tration of land revenue in the province. It has full revisionary 

ledge of agriculture, political economy and engineering. The licissi- 
tudes of trade, the state of currency, the administration of Civil 
justice, the progress of public works must engage his attention 
as much as protection of life and property and maintenance of 
peace." 
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powers and is the final administrative court of appeal in 
revenue matters. The Board certifies the final publication of 
Record of Rights, sanctions the operation of survey and 
settlement works, supervises and controls all proceedings and 
orders of Revenue officers, and controls the administration 
of Ward estates. 

QUESTIONS. 

1. Describe, as briefly as you can, the functions of a Collcctor- 
Magistraie in a Bengal district (Cal. 1933). 

2. Write notes on the Board of Revenue (Cal. 1933). 



CHAPTER XXIII. 

Local Self-Government (For Rural Areas). 

Village is the Rural Unit 

Local Self-Governing institutions did exist in ancient 
India on an elaborate scale. Megasthenes found them to be in 
a very well-developed and well-organized state, but instead 
of reviving and reforming the indigenous system, the British 
have introduced their own organization to supplant the old. 

Local Self-Government : its meanini^. 

By local government, we understand in India, a provincial 
government, e.g., the Governments of Bengal, Bombay, 
LJ. P., or Madras. On the other hand, LocM Self-Government 
implies the management of local affairs (such as water 
supply, construction and maintenance of roads, provision for 
primary education, etc.) by local people of a definite 'local 
area, e.g., a district, a sub-division, a municipality, a village, 
or a group of villages. 

Two Categories of Local Self-Government : Rural and 
Urban. 

The general scheme of local self-government organization 
in India may roughly be divided according to two categories, 
rural and urban. In the rural areai we start from the village 
Chaukidary Panchaycts), or groups of villages (Union 
Boards), to the Local Board, the jurisdiction of which 
extends over the Sub-division or its equivalent, and finafty 
to the District Board which extends over the whole of the 
administrative district. In Bengal we have District and 
Local Boards corresponding to which are the District and 
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Taluk Boards in Bombay and Madras, and District and 
Sub-District'Boards in U. P. 

In the urban areas we have got municipalities. In the 
case of the three Presidency towns, the administration of local 
self-government is in the hands of municipal Corporations. 
In each of them there are Improvement Trusts and Port 
Trusts. In every other town there is a municipality. In 
Cantonments there are Cantonment Boards. 

The following table will show the organization of local 
self-government in India in both Rural and Urban areas :— 


LOCAL SELF-GOVERNMENT 

I 


Urban Areas 

.1 _ 

City Town * 
(Corpora- (Munici- 
tion.) palities.) 


Rural Areas 

I 

I District Board or 

Cantonment Council 

(Cant. Board.> i 

Sub-Division (Local* 
Taluk or Circle Board) 

I 


I 

Groups of Villages 
(Union Board.) 


I 

Village 

(Panchayet.) 


The Village : the Smallest Rural Unit. 

Throughout the greater part of India, the village con¬ 
stitutes the primary territorial unit of local self-government 
organization, and from the villages are built up the larger 
rural ^If-govcrning entities—tahsils, sub-divisions, districts. 

TYPES OF VILLAGES. 

* There are two types of villages, the ‘severalty’ or ‘Raiyatwari* 
village, which is the prevalent form outside Northern India, and the 
“Jpint or Landlord village” which obtains in the United Provinces, 
the Punjab and the Frontier Province. 
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In the Raiyatu/ari village, the village government is vested in 
a hereditary headman who is respondble for law and drder, and for 
the collection of the government revenue. 

In the Landlord villages, the village government was originally* 
administered by the *Panchayef or group of heads of superior 
families. In later times one or more headmen known as Lambardar 
had been added to the organization of the present village in its 
dealings with the local authorities. This type of village represents 
the famous village communities as described by Sir Henry Maine. 

VILLAGE COMMUNITIES. 

In describing the village communities^ Mountstuart Elphinstone 
thus wrote;—“The first and foremost important feature of the 
Native Government in the Deccan is the division into villages and 
townships. These communities contain in miniature all the material 
of a State within themselves, and are almost sufficient to protect 
their members, if all other Governments were withdrawn," 

VILLAGE AUTONOMY: WHY IT IS LOST. 

Before the advent of the English, Indian village enjoyed con¬ 
siderable autonomy as the ruling dynasties did not care to meddle 
with the individual cultivators but collected the revenues through 
a large landholder and saw that law and order was maintained by 
the latter. This autonomy has now disappeared owing to the esta¬ 
blishment of local civil and criminal courts, the present organization 
of revenue and police, the increase of communications, the growth 
of individualiism, and the operation of the individualistic raiyatwari 
system, which is extending even to the North of India. Neverthe¬ 
less, the village remains the first unit of administration: the principal 
village functionaries—the headman, the accountant and the villagd* 
wa^hman—are largely utilised and paid by Government, and there 
is still existing a certain amount of community of feeling and 
interests. 
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Hie System of Rural Self-Government. 

I. Village Panchayets. 

It is the lowest rung in the ladder of self-governing 
institutions in our country. It is the primary territorial unit 
of government organization in India. 

The revival of the Panchayct or the village-council 
tribunal (composed of a group of, heads of superior families 
or local elderly gentlemen of proved integrity) system was 
strongly recommended by the Decentralisation Commission 
of 1908. Since then the Punjab Government has passed 
a village Panchayct Act which has established a system of 
Councillors elected by the tax-payers to whom certain local 
matters, including judicial power, both civil and criminal 
of a minor character, have been assigned. In Bihar and 
Orissa, Bombay and Bengal, similar Acts have been passed. 

II. Union Board. 

The next higher step is the Union Board. But practically 
it is in essence the same thing as the Panchayct, the point 
of difference being mainly the size. The Village Panchayets 
have not everywhere been replaced by the Union Boards. 
Any Village or a group of villages may now be constituted 
into a Union. 

The Board is to replace tjie existing Chaukidari Pan¬ 
chayets and .the Union Committee and is to deal with the 
village police, village roads, water supply, sanitation, primary 
schools and dispensaries. Its jurisdiction is to extend over 
a group of villages. A Board shall consist of not less than 
six and not more than nine members. The members are to 
be both elected and nominated (not more than one-third by 
the District Magistrate). It is to elect its own Chairman. 
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BENGAL SELF-GOVERNMENT ACT OF 1919. ' 

« 

Bengal Act V of 1919 introduced the new system of self- 
government by a creation of village authorities vested with 
the power and duties necessary for the management of 
communal village affairs. The village authorities arc known 
as Union Boards and are entrusted with the power of self- 
taxation. 

The act also empowers Government to create out of the mem¬ 
bers of the Union Boards, Village Benches and Courts for the 
trial of petty Criminal and Civil cases arising within the Union. 
The Act has been extended to all Districts in the Presidency except 
to Darjeeling, Chittagong, and Malda and since the passing of the 
Act more than 4,501) Union Boards have been constituted. But 
Union Boards arc very unpopular in the country in as much as they 
possess unlimited power of taxation but no real power to improve 
the condition of the people and are tied t6 the apron string of the 
Government. The system retains all the disadvantages and defects 
ol the Panchayct system. The Boards maintain- the village police 
but have no control over it. So people prefer the old Panchayct 
system with its restricted power of taxation. The impression that 
government oftentimes has made this body the vehicle for political 
propaganda has made it still more unpopular. 

It is estimated that out of a total income of more than Rs. 30 
L)khs, the Boards spend Rs. 60 lakhs on police and only one lakh 
each on public hedlth and dispensaries, a lakh and a half on drainage 
and conservancy, a little over three lakhs on education and seven lakhs 
on water supply. 

f 

Functions of Union Boards. 

The functions of the Union Boards include the^upkeep 
and management of:—(1) Primary schools ; (2) Dispensaries; 
(3) Village Roads and Bridges; (4) Pounds; (5) Village sani¬ 
tation, conservancy, drainage, management of fairs and 
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melas; (6) \^illage water supply; (7) Administration of 
village justice; (8) Registration of births and deaths, etc. The 
maintenance of village peace with the help of Chowkidars 
and Dafadars is one of its most important function. 
Finance. 

It derives its income through the levy of union rates and 
also from grants from the Local and District Boards. But 
the fun<l so available is small, the major portion of which 
again is swallowed up in the maintenance of village police. 

lit. Local Boards. 

The next higher grade of local self-government is the 
Local Board, variously called. Taluk Board or Sub-District 
l3oard, and Circle Boards. It extends over the whole of a 
sub-division. It has wider powers than the Union Board. 
But it is merely a subordinate agency of the District Board. 
It has no independent sources of revenue and gets grants 
from the District Boards. 

The Local Boards have an elected majority of members 
with an elected non-official chairman. In Assam, there being 
no District Boards, Local Boards perform the identical 
functions. 

!V. District Boards. 

For every administrative district there is a District Board. 
It consists of nominated and elected members. Status and 
property are qualifications for* membership. The District 
Magistrate formerly used to be the ex-officio President 
of the District Board within his jurisdiction. But in almost 
all casts the chairman is now elected. Ninety-six per cent, 
of the members arc Indians, the percentage of officials 
is only eleven, and the percentage of elected members 
is 62 . , . . 
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Their Functions. , 

In addition to maintaining local communications, they 
provide for (1) sanitation, (2) drainage, (3) public works 
(roads, bridges, markets), (4) vaccination, (5) medical relief 
(dispensaries and hospitals), (6) famine relief, and (7) edu¬ 
cation, specially primary. 

Their Sources of Finance. 

The chief source of revenue is divided mainly from cess 
on land (public work cess), a share of the Roads Cess, and 
from pounds and ferries and grants from the Provincial 
Governments. The income of 26 District Boards in the 
province totals Rs. 1.4 crores and the average income of each 
District Board is Rs. lakhs. The accounts are periodically 
audited by government officials. 

The 26 District Boards in Bengal*with a population of 
about 4i crores have an income of about a crorc and a half 
of which only 8 per cent. (/>., half an anna per head) arc 
spent on public health and 31 per cent, on public works. 
The incidence of taxation per head is a little over 5 as. 

History of Village Self-Government. 

Lord Mayo first emphasized the importance of the development 
of local self-government in India. But it was Lord Ripon who first 
laid the foundation of the present system. He laid down the 
policy: “No real development of self-government could be expected 
if the local bodies were subject tc^ check and interference in matters 
of detail.” To give effect to the above policy a nuiv-ber of muni¬ 
cipalities and rural bodies were constituted in the Province. 
But official tutelage which was condemned by Lord Ripon became 
the order and naturally dwarfed the growth of self-goVerning 
institudons. 

The Royal Commission on Decentralisation recommended the 
liberalisadon of the constitudon of local ■ bodies, the relaxation of 
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cffidal* control and the curtailment of their influence and activities. 
The Government of India was, however, slow to act upon 
tlie recommendations and as late as 1915, it issued a Resolution 
promising to confer more powers upon these institutions. 

The Report of the Indian Constitutional Reforms of 1918 
clearly stated that “there should be as hir as possible, complete 
popular control in local bodies and the largest possible independence 
for them of outside control." Simultaneously with the publi¬ 
cation of the Montagu-Chelmsford Report, tlie Government of 
India published a resolution which stated:—“The object of local 
self-government is to train the people in the management of. their 
own local affairs and that political education of this sort must, in 
the main, take precedence of considerations of departmental efliciency. 
Except in cases, of really grave mismanagement, local bodies should 
be permitted to make mistakes and learn by them rather tlian be 
subjected to interference either from within or from outside." 

QUESTIONS. 

1. Briefly describe the organization of rural self-government in 
Bengal. (Cal. 1927). 

2. Describe briefly the constitution and functions of the Dis¬ 
trict Boards in Bengal. (Cal. 1928). 

3. How far do Union Boards help to solve the rural problems 
ci Bengal. (Cal. 1928). 

4. Indicate with explanatory notes the powers and dudes of a 
District Board, of a Municipality, of a Local Board and of a Union 
Board. (Cal. 1931). 
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Municipalities (For Urban Areas). 

History of Municipal Self-Government 

I'hc first Municipal Cor^xjratiun was started in Madras in 1687 
bj' a Royal Charter granted by )nmes II. The Acts of 1842 
(Bengal) and 1850 created inunicipalilies in India. The Acts pro¬ 
vided for the appointment or wholesale nominatuin of commissioners 
to manage municipal affairs, and authorized the levy of various 
taxes. Under such circumstances, the progress of self-government 
was negligible. 

Substantial progress in the line dates from the year 1875. 
Between 1871 and 1874, ncNv Municipal Acts were passed in the 
various provinces, whicli among other things extended the elective 
principle. 

During the Viceroyalty of Lord Ripon, Acts were passed (1883- 
84) which greatly altered the constitution, powers, and functions of 
municipal bodies, a wide ext'^nsion being given to the elective 
system, while independence and rcsixinsibility were conferred on the 
committees of many to^^ns by i)ermiiting them to elect a private 
citizen as C'hairman. Scope was also given to inert'ase municipal 
resources, and financial responsibility was conferred by transferring 
some items of provincial revenue to its management. The same 
general principles are still adheredfto this day. 

r ^ 

But partly due to the retention of strict official vigilance and 
control and partly due to the limited scope of activities under tlie 
existing Acts, local self-governing institutions did not furni^ the 
requisite training necessary for running popular governments. So 
the inauguration of the Reforms did not find the people prepared. 
As a result we find that the training in Self-Government in India 
instead of preceding popular government Has rather succeeded it. 
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Crowth of Municipalities. 

There are some 780 municipalities in British India 
having jurisdiction over a population of about 200 lakhs. 
Of these municipalities more than 700 have got less than 
50,000 f)opulation each, while the other 80 have got more 
than that number. More than 20 per cent, of the population 
of Bombay live within municipalities, while only 2 per cent, 
is the quota of Assam. 

Acts Constituting Municipalities. 

Municipalities have been constituted by two kinds of Acts, 
(a) by Acts of the Provincial Governments creating Muni¬ 
cipalities for its urban areas, and (b) by Special Acts creating 
the Presidency Municipalities of Calcutta, Bombay and 
Madras. In municipalities local sub-divisions are known as 
Wards which form the units of representation. 

How a Municipality is administered. 

The Municipal Government is vested in a body of Com¬ 
missioners or Councillors. The latter are partly elected and 
partly nominated (generally 33 per cent.). Nomination is 
used mainly for the representation of minorities and of 
persons of proved ability and integrity who are willing to 
render public service but are unwilling to fight the elections. 
Ex-officio members number on the average only 7 per cent. 
Election rules are framed by Provincial Governments, and 
residence, vhe age of majority and property qualifications 
constitute the membership qualifications. 

Three years are the maximum length of life of a Muni¬ 
cipal Qjmmittee. The executive consists of a Chairman and 
a Vice-Chairman. The powers of the chairman may be 
delegated to the vice-chairman. The government reserve the 
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right of suspension of a municipality in cases of gross 
mismanagement, abuse of power, and neglect‘of duty. The 
Provincial Government exercise its function through the 
District Magistrate (and also through the Divisional Com¬ 
missioner) to whom all proceedings of the Municipality are 
to be regularly despatched. Though the Acts reserve con¬ 
siderable power to the Provincial Governments, the modern 
tendency is to relax that power as much as possible. 

Functions of Municipalities. 

They include public safety, health, commerce and educa¬ 
tion. 


(a) Public Safety.—They include the construction, up¬ 
keep, cleansing, watering, naming and lighting of streets 
and roads; the protection from fire and from dangerous 
buildings, and the regulation of (iublic nuisances and 
dangerous trades. 

{b) Conservation of Public Health. —The preservation of 
public health—^principally with reference to the reclamation 
of unhealthy areas, prevention of epidemic diseases, vaccina¬ 
tion, sanitation, drainage and the provision of medical relief 
through hospitals, dispensaries, supply of midwives, etc., the 
construction of tanks, washing places, bathing places, parks> 
etc.,—comprise an important function of municipalities. 

(f) Commercial Undertal(ings. —Water supply, gas and 
electric supply, the constructirvi and maintenance of bazars, 
crematoriums, tramways and bus services, etc., ore financed 
and managed by corporations. 

Promotion of Education.—Education—ihc iBainte- 
nance of middle or secondary schools, colleges, libraries, 
museums, social service exhibitions and particularly the pro- 
pogation of primary education, coinprises one of the im- 
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portant functions of municipalities. Municipalities make 
lump grants to schools within their jurisdiction. In some, 
they themselves start and maintain free primary schools. The 
Calcutta Corporation maintains more than 350 free primary 
schools. 

Principal Sources of Municipal Finance. 

The principal sources of municipal revenue are :— 

(a) Octroi duties on animals or goods,' or both, brought 
within municipal limits for consumption or use. 
{b) Tolls on ferries, bridges and metalled roads. 

(c) Tax on buildings, lands and holdings. 

(d) License tax on trades, professions, aillings and 
amusements. 

(tf) Water, lighting, drainage and conservancy taxes. 
(/) Tax on vehicles, boats, animals, etc. 

(g) Tax on circumstances and property. 

(/i) Tax on private markets. 

Income and Expenditure. 

Two-third of the municipal revenue is derived from 
taxation and the rest is derived from municipal property and 
other sources. Of the heaviest expenditure heads, conser¬ 
vancy absorbs 17 per cent, and public works 14 per cent, 
of the income. 

Tlic incidence of taxation per head of the population in Bombay 
City is Rs. 12.66, in Calcutta it is Rs. 10.01, in Madras City it is 
Rs. 3.9, in Bombay Presidency it is Rs. 2.52, in Bengal it is Rs. 2.24 
and in Madras Presidency it is Rs. 1.68. 

Bengal Munlcipalitiea. 

The Bengal Municipal Adt has been recently amended. 
Though the new amendment has retained the system of joint 

2 
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electorate, it has provided for the reservation* of seats for 
the minority communities in different areas. The amend¬ 
ment purports to have conferred more autonomy on the 
municipalities. The proportion of elected members has been 
raised from two-thirds to three-fourths and in some instances 
to even four-fifths of the whole house (e,g., in the cases of 
Howraii, Dacca and Chittagong municipalities). In Madras 
the nomination system does not prevail. 

Bombay Municipalities. 

The City Municipalities Act of 1926 has provided more adequate 
basis for municipal administration in the larger cities of the Bombay 
Presidency. The larger Municipalities are styled Municipal Boroughs 
and number 29 in all. Their executive have been furnished with 
larger powers than before. The franchise has also been largely 
■extended. 

Three Presidency Corporations. 

There are three Presidency Municipalities created by 
special Acts. 

“The Corporation of Calcutta, Bombay and Madras 
have been constituted each under a separate statute and each 
with its own specific powers and privileges. The Councillors, 
who vary in number from 106 in Bombay to 61 in Madras, 
■are, with the exception of a small number of government 
nominees, elected on a fairly wide franchise varying from 
10 per cent, of the population ki Bombay to 5 per cent in 
Madras.*' •' 

The Corporations to-day enjoy a varying degree of 
autonomy. The Calcutta Corporation is clothed with* the 
largest powers. It elects its own Mayor and Chief Exe¬ 
cutive Officer and the proportion of nominated to elected 
members is negligible. The powers of, the Madras Corpora¬ 
tion are comparatively the narrowest The Executive Cfficcr 
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in Madras is nominated by the government. Between the 
two comes the Corporation of Bombay. 

The Corporation of Calcutta. 

Calcutta is the second city of the British Empire. Its 
population exceeds eleven and a half bkhs. Its revenue in¬ 
come (Rs. 2i crores) equals that of the Governor’s province 
of Assam. 

The municipal government of Calcutta is governed by 
Act III of 1923. This Act, which has repbeed Act III of 
1899, makes the Corporation paramount in matters relating 
■to municipal administration. It is the handiwork of the late 
Sir Surendranath Banerjca. Its first Mayor was the late 
Deshbandhu Chittaranjan Das. 

I 

Tlie Corporation Executive. 

The Act of 1923 provides for the appointment of a 
Mayor (who replaces the nominated Chairman of the old 
Act), a Deputy Mayor, a Chief Executive Officer, and two 
Deputy Executive Officers. All of them are to be elected by 
a majority of votes in the Corporation. The Mayor and the 
'Deputy Mayor are elected annually by Councillors and 
Aldermen from amongst themselves. The Chief Executive 
Officer and Deputy Executive Officers should not be coun- 
•cillors of the Corporation and are to be elected for three 
years. The appointment of the Chief Executive Officer is 
subject to the approval of Government. He is in charge of 
the administrative work. 

Constitution of the Corporation. 

The total number of Councillors is 96, 81 are beifig 
elerted for three years and 10 are being nominated each for 
one year, while 5 Aldermen are elected for three years from 
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the public by the whole body (elected and' nominated) o£ 
Councillors. Besides the ten Councillors nominated by 
Crovernment, the rest of the elected Councillors are elected 
by the general or special constituencies.* The Mahomedan 
Councillors used to l)e elected by separate Mahomedan elec¬ 
torates for the first ten years since the passing of the Calcutta 
Municipal Act (1923). The Municipal franchise has been 
extended by reducing the voting qualifications, specially with 
regard to property. The women have been enfranchised. 
On the expiry of the stipulated tenth year in the Act (i.e.. 
1933), the system of joint electorate has been introduced. 
The number of reserved Mahomedan seats has been increased 
by six from 15 to 21. 

In 1933, the Act has been further amended to subdue 
the Congress element which is in control of the Corporation 
since its inception in 1923. The Amendment empowers the 
local government to conduct financial audit, to levy ‘sur¬ 
charge’ on Councillors for unauthorized and indiscreet ex¬ 
penditure and to refuse sanction to employ officers who have 
been punished of crimes committed against the State. 

Recently there is an attempt to reintroduce communal 
electorate and increase the number of reserved scats for the 
Mahomedans by ainending the Act further. 

Corporation Finances. 

The Corporation derives its income mainly from :— (a) 
The consolidated rates assessed on the annual Value of build¬ 
ings or lands ; (b) taxes on professions, trades and callings: 

• Forty-eight elected Non-Mahomedans, 21 elected Mahomedans. 

• 12 elected by special constituencies (Bengal Chamber of Commerce 
■ •6, Calcutta Trades Association 4, and Calcutta Port Commissioners 
2). Of the 69 elected seats by general or joint electorates, 21 are 
reserved for Mahomedans. All elections are by joint electorates.' 
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(c) revenues from markets and other Corporation properties^ 
and (d) taxes on animals and carriages. 

Corporation Functions. 

The Chief Functions Relate to (1) Public Health, (2) 
Public Safety, (3) and Promotion of Educ\tion. 

The Corporation provides for the supply of water, both filtered 
and unfiltered, appoints inspectors to prevent adulteration of foods, 
fights epidemic diseases, opens dispensaries in every Ward and co¬ 
operates with the Ward Health Committees, provides for conser- 
\ancy and other sanitary arningcments, opens and maintains 
;iji:rkets, pr()vidcs for drainage, arranges for the supply of midwives, 
public latrines, bathing places, etc., destroys mosquitoes and other 
pc-sts, etc. To provide against fire, it maintains fire brigades. In 
the field of education the achievements of the corporation is very 
striking. It lias increased the number of free primary schools from 
Oiily 19 in 1923 to about 250 in 1935. 

THE BOMBAY CORPORATION, 

It consists of seventy-two Qiuncillors, of whom 16 are 
nowiinated. The President is elected by the Councillors from 
amongst themselves. The Chief Executive authority is the 
Municipal Commissioner, who is a nominee of Government. 
Municipal functions include lighting, water-supply, mainte- 
Lance of roads, the disposal of sewage, provision for educa¬ 
tion, etc., as in the Calcutta Corporation. Its sources of 
revenue are similarly derived from mifnicipal rates and taxes 
on house property, octroi, water rates, municipal property, 
etc. • 

Improvement Trust. 

To do away with the “skulk behind the fringe of palaces” 
and the “terrible daily sight of all those vast fetid breeding- 
houses of death,” Improvement Trusts have been constituted 



22 


THE INDIAN ADMINISTRATION 


in the cities of Calcutta and Bombay,—C^wnpur, L^icknow^ 
and Allahabad. Other cities have also followed suit.. 
Through their activities great social improvements have been, 
brought about and “fresh air and sunlight have been ad* 
mitted to places which formerly were pregnant with disease 
and immersed in squalor.” 

Cantonment Boards. 

Urban areas where His Majesty’s troops are quartered 
and stationed are known as Cantonments. Elected conton* 
ment Boards with an official chairman carries on the ad¬ 
ministration. The final control, however, rests with the 
Army Department. 

Port Trust of India. 

The administration of the affairs of the major ports of 
India like Calcutta, Bombay, Madras, Karachi, Rangoon 
and Chittagong is vested by law in bodies known as Port 
Commissioners. They possess wide powers and the 
European clement predominates in their composition. They 
administer the [X)rts, manage the revenue and the expendi¬ 
ture, provide for dock accommodation, carry on dredging 
operations, run ferry steamers, maintain harbours, erect 
jetties and warehouses, pilot the incoming vessels, and 
compile traffic figures. 

The Calcutta Port Commission is composed of six members 
elected by the Bengal Chamber of Commerce, one by the Calcutta 

•The Calcutta Improvement Trust was created in 1912 to 
provide for the improvement and extension of Cal(;ptta. It has 
opened roads, built parks, removed conjestion, helped to improve 
communication, and expanded the town. It has borrowed about 
Rs. crores to meet its obligations and the main sources *of its 
revenue come from the sale of surplus and improved lands, and from 

per cent of the Corporation revenue, and tenninal tax. 
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Trades Association, three by- the Bengal National Chamber of Com¬ 
merce, *one by the Indian Chamber of Commerce, one by the Calcutta. 
Municipal Corporation and five nominated by the Government. The 
Chairman and the Deputy Chairman are necessarily Europeans. 
The income amounts to nearly Rs. 3 crorcs a year. 

Municipal Adbiinistration and Eflficiency. 

It is said that a high standard of ability, cfBciency and 
honesty is required for successful municipal administration. 
In a country which maintained village communities for 
thousands of years without being affected by external and 
internal turmoil, it can not be gainsaid that the true spirit 
of self-government is present there. But at the same time 
it cannot be denied that in many an instance the right spirit 
was found lacking. In the Presidency towns, specially in 
Bombay and Calcutta, municipal administratiion has met with 
the greatest success. Where they have met with failures;, the 
cause may not be traced to lack of ability, efficiency and 
honesty but to insufficiency of powers entrusted to the local 
self-governments and the insignificant financial support which 
they received in the hand of the government. In the absence 
of responsibilities, efficiency and initiative lie dormant and 
can never grow. 

Official Diagnosis : Causes of Inefficiency. 

The Decentralisation Commission of 1908 opined that the 
want of success may be attributed to two causes, lacl^ of real 
powers and responsibilities^and the wrong method of re- 
presentation. Similarly, Montagu-Chehnsford Report ad¬ 
mitted that “the avowed policy of directing the growth of 
local self-government from without rather than from within 
has, on the whole, been sacrificed to need of results : ^d 
with the best intentions the presence of an official element 
on the boards has been prolonged beyond the point at which 
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it would merely have afforded very necessary help up^ to a 
point at which it has impeded the growth of initiative and 
responsibility”. ‘ 

The Bengal Municipal Act of 1884 still functions without any 
material alteration while the political constitution of the country 
in the meantime has undergone radical changes. The Village Self- 
Government Act which has recently been passed has not found 
favour among the people on its merits. 

But i' is always to be remembered that on the able, efficient and 
honest administration of the local self-government rests the nation¬ 
building forces of the country. 

Causes of faulure of Local Self-Government. 

» 

(1) Indolence. This is a chief hindrance to good citizen¬ 
ship. The magnitude of the task, the unwillingness o£ 
people to be embroiled in a thankless “no man’s business,” 
and the inadeejuacy of real power entrusted to local self- 
governments, often lead many people to fight shy of taking 
part in local self-government affairs. 

(2) Official interference and undemocratic constitution. 
A bad systeri^ of representation has led to the need of official 
control, and official interference has engendered a spirit of 
irresponsibility and a loss of initiative. A defective system 
of representation has led to the election of corrupt and un¬ 
desirable representatives. 

• I • 

(3) Paucity of education among the toiling millions ^nd 
the unnecessary intricacies and cljecks and balances have also 
made local self-government unpopular among the better class 
of people. Education must precede representation. It alone 
can foster the right sense of civic consciousness. Qnce 
illiteracy is removed, such problems like sanitary improve¬ 
ment, combating of diseases and taking of preventive 
ineasures, etc., become easy of solution. 
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(45 Unu/ieldly sizes of Local and Union Boards and the 
patronization • by lower grade government officials of the 
professional hangers on them have made local self-govern¬ 
ment unpopular to respectable citizens. Real res(X)nsibility, 
free scope to work and a policy of non-interference, on the 
one hand, and a spirit of social service, self-help and dynamic 
energy on the other, can alone make for success. 

In addition to those causes we may add that our agri- 
cultral life has made us fatalistic and have killed in us the 
spirit of self-help and initiative. 

« 

On what the success would depend ? 

The success would depend not on the ‘existence’ of honest and 
intelligent men but on their ‘\''illingness’ to work out the self- 
governing institutions. Absenteeism has increased so much so that 
capable men of the leisured class have become conspicuous in the 
mofussil villages by their absence. To-day the towns-people rule 
the self-governing institutions of the villages. The dumb millions 
v'ho fall victims to many epidemics and prevcntible diseases like 
malaria, cholera, etc., have become fatalistic. So the villages, first 
of all, must be made worth living. But that involves the solution 
of many rural and municipal problems. More money, more 
energy, more patriorism, a higher ideal of social service and a greater 
altruistic spirit can alone do away with the causes of inefficiency 
of Local Self-Government. Help, encouragement and devoted services 
of Government officials can do much to solve many knotty problems 
of local self-government. 

Government and autonomj^ of local bodies. 

The Report of Indian Constitutional Reforms of 1918 clearly 
stated that *'there should he, as far as possible complete popular 
contrdl in local bodies and the largest possible independence for 
them of outside control." Simultaneously with the publication of 
the Montagu-Chelmsford Report, the Government of India pub¬ 
lished a resolution which stated :-»-‘‘Thc object of. local self-govcrn- 
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ment is to train the people in the management of their own local 
affairs and that political education of this sort mus^. in the main, 
tike precedence of considerations of departmenml efficiency. Ex¬ 
cept in cases of really grave mismanagement local bodies should be 
permitted to makje mistakes and learn by them rather than be sub¬ 
jected to interference either from within or from outside." 

Begin with the Village. 

Thc'igh urban self-government in India has earned its laurels^ 
specially in the Calcutta Corporation and in other big towns of 
India, we must not forget that India is a land of villages and more 
dian 90 per cent, of the population lives in them. The village com¬ 
munities of old also liear testimony to the fact that ‘the people 
of India are quite capable of administering their own affairs and the 
municipal feeling is deep-rooted in them.’ But the past has become 
the past. Absenteeism has become too common. Preventible 
diseases like malaria, cholera, kala-azar, small-pox and beriberi are 
taking tlieir tolls in millions. Foreign cqpipetition, cheap com¬ 
munication and western tastes have killed age-old village industries. 
So poverty and illiteracy have become the order of the day. Villagers 
need wealth, health and education. The growth of civic consciousness 
can alone save them. 'I'hrough education mainly, the lost wealthy 
and health can be regained. Organization is the method through 
which the aim is to be approached. 

Organizations may be voluntary like, the Ramkrishna Misson, 
Seva Samities, etc. may be semi-statutory like the co-operative non- 
credit societies, etc., and may be statutory and compulsory as 
designed by the Government. The Government of India has sanc¬ 
tioned a crore of rupees in the budget of 1935 for expenditure on 
village uplift work. We believe, ta attain the object some statutory 
measures have to be adopted like the Village Panchayet Atts, Usurious 
Loans Act, etc. The village is still the social, economic, and polirical 
unit of India. 

QUESTIONS. 

1. Briefly describe the organization of rural self-government in 
Bengal. (Cal. 1927). 
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2 . Describe briefly the constitution and functions of the Dis¬ 
trict Boards jn Bengal. (Cal. 1928). 

3. How far do Union Boards help to solve the rural problems 
of Bengal. (Cal. 1928). 

4. Indicate with explanatory notes the powers and duties of a 
District Board, of a Municipality, of a Local Board and of a Union 
Board. (Cal. 1931). 

5. Describe the constitution and functions of District Boards 
of Bengal. (Cal. 1935). 

6. Enumerate the various institutions for local self-government 
in Bengal. Point out briefly the functions that each of them 'performs. 



CHAPTER XXV. 

System of Education in India. 

Provincial and Central Control 

The Reform Act of 1919 has made education a provincial 
subject. Excepting European education, the department is 
in charge of a minister who is responsible to the legislature. 

The Government of India is directly responsible for 
education in areas lying outside the Governor’s provinces. 
The new Universities of Benares Hindu and Aligarh Muslim, 
the Chiefs colleges, and the Central Research Institutes are 
under the direct supervision of the Central Government. 
The Education Department of the Government of India also 
directs the educational policy of British India as a whole. 

It is to be greatly regretted that in the whole of India 
only 5 per cent, of the population respond to the test of 
literacy. In Bengal it is 9 per cent. (Read the Report of 
the Hartog Committee.) 

Ancient seats of learning. 

India was famous for her great seats of learning. Taxilai 
Kalnnda, Uddandapur, Bikramshila, Benares, Mithila, and Nava- 
dwip were some of the great seats of ancient Indian culture and 
learning where theology, literature, arts and the sciences were ela¬ 
borately taught and students from the Far East and West used to 
flock to those centres to quench their thirst of knowledge. They 
could put into the shade even the most modern well-equipped 
universities. • 

The Vehicles of Popular Education. 

Popular education did not rest so much on the mastery oh the 
three R’s, as on such popular vehicles of thought like Kathakatha, 
Jatra, Kabi, Panchali, etc. Both primary and secondary education 
were imparted by schools termed Pathsalas by the Hindus, and 
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Maktabs and Madrasas by the Mahomedaiis. There used to be no 
vilbge without its elementary school. Higher education was always 
free in the sense that boarding and lodging were also used to be 
provided free by the Pundit or the preceptor, who in his turn was 
always supported by the endowments of the rich. In village schools 
die Gurumahasaya was supported by the pupils through payments 
in money or in kind. 

Four Stages in the History of Education. 

The educational history of India during British rule 
may be divided into the following four stages :— 

First Stage. 

Warren Hastings who was a great admirer of Oriental learning 
endowed the Calcutta Madrassa in 1781 with a view to encourage 
the study of Persian which was then the court language, and ten 
years later (1791) established the Sanskrit College at Benares. 
Thus higher Sunsf^rit and Persian learning was encouraged to the 
detriment of mass education. The Parliamentary Act of 1813 which 
renewed the Charter of the Hast India Company gave further 
encouragment to education by providing “a sum of not less than 
one lac yearly to be spent for reviving literature and for encouraging 
learned people of India and for introducing and promoting the 
hjiowledgc of the sciences."' 

Second Stage— Missionary Activities. 

In the early part of the nineteenth century Christian mission¬ 
aries began to arrive in India. They opened many schools and 
ailleges. Carey, Marsh man and Ward obtained a Charter from the 
Dutch Government to establish a University at Serampore and 
opened the hrst missionary college in 1818. A dozen years later 
began the educational activities of Alexander Duff. India must 
aeknowledge a deep debt of gratitude to the Christian missionaries for 
the spread of western and even oriental learning in India. 

Headings marked with asterisks may be omitted by less inqui¬ 
sitive students. 
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The lead of Raja Ram Mohan Roy. 

Among the Indians also a thirst to partake of the learning and 
culture of the west w'as soon manifest Raja Ram Mohan Roy, 
one of India’s greatest social reformers, soon took the lead of those 
who rd)elled against the time-old customs, prejudices and cere* 
jnonial ideas. Through his endeavour was established the Hindu 
-College (the present-day Presidency College) in Calcutta. 

Orientalists vs. Occidentalists. 

In the meantime a controversy began to agitate popular mind 
as to whether Oriental learning should give way to western learn¬ 
ing and culture. Macaulay who came to India in 1833 espoused 
the cause of western learning and though his characteristic rheto¬ 
rics condemning Oriental learning were thoroughly unjust and un¬ 
generous, yet we cannot but commend his famous Minute which 
■advocated the introduction of western learning. His view carried 
the day. Schools and colleges of the western type began to multi¬ 
ply and in 1844 Lord Hardinge gave a great impetus to English 
education by making English the language of public business in the 
■courts. 

THIRD STAGE—A PERIOD OF STRENUOUS PROGRESS. 

The Despatch of 1854: Advocated Mass Education. 

So long the Government followed the‘policy known as the 
"^'filtration process'* i.e., the ixjlicy of allowing knowledge to filter 
down from the higher to the lower castes. The Despatch of 1854, 
Jiowever, advocated die ^bold policy of embarking on a scheme of 
mass educaton and 'combating the ignorance of the toiling millions 
which is the greatest curse of the coiAitry.* Another despatch was 
sent to India in 1869.* 


*The Despatch of 1859 re-affirmed that of 1854 but regrettnl 
that the grants-in-aid system did not prove successful so fiir as di¬ 
ffusion of elementary vernacular education was concerned. It 
suggested the imparting of vernacular instruction through the ins- 
tiumentality of the officers of government without soliciting private 
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Sir Charles Wood’s Despatch of 1854 to Lord Dalhousie. 

It proposed among other thing:—(a) The creation o£ an educa> 
tion department; {b) the institution of universities; (c) to arrange 
for the training schools of teachers ; (d) the multiplication of schools 
nnd colleges; (e) adoption of the principle of grants>in-aid to private 
institutions and an extensive system of scholarship; (/) establish¬ 
ment of middle and elementary schools ; (g) the rectification of Ma¬ 
caulay’s mistake of neglecting vernacular languages; (A) and the 
■encuragemsnt of female education. 

Universities established : Scholars multiplied. 

Then followed a strenuous progress in the field of education, 
l^etwcen 1855 and 1882 institutions and scholars more than doubled 
(from 51 thousand institutions and 10 lacs of scholars to more than 
£ lac of institutions and to more than 26 lacs of scholarsV In 1850 
the Universities of Calcutta, Madras, and Bombay and in 1882 and 
1887 the Universities of the Punjab and Allahabad were incor¬ 
porated. Sir Henry Maine who used to eulogise the eagerness and 
keenness of the students in the highest terms, commenting on the 
increase in the number of matriculation students which increased 
from .seven-half to nineteen thousands between 1882-1889, remarked 
that 7 do not tktn^ anything of the \ind has been seen by any 
European University since the Middle Ages.’ 

Education Commission, 1882: Reliance on Private 
Effort. 

The rapid expansion of education led to the appointment of 
the Education Commission of 1882. The Commission recommended 
increased reliance on private e§ort for the propagation of higher 
education, ^he ultimate effect was, however, disconcerting. On 
the one hand, universities which with their slender means were left 
to nonage higher education necessarily developed an ill-paid, ill- 
equipped, and self-supporting system for their constituent schools 

contributions. It also suggested the levy of a special rate on the 
dand for the provision of elementary education. 
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and colleges, while on the other, the Departments of Public Ins^c- 
tion of the Government took upon itself the task of managing lavish¬ 
ly a few pampered government institutions. 

FINAL STAGE.—PERIOD OF REFORM. 

The Universities Act of 1904 : to Sadler Commission. 

Then came die period of reform. In 1901 Lord Curzon called 
an informal conference of educationists at Simla. In die same year 
the Universities Commission was appointed. A Director-General 
of Education was also appointed in that year. The Commission’s 
recommendations raised a chorus of protest all over India but they 
were embodied in a bill which was passed as the Indian Universities 
Act of 1904. The Act tightened up the control of the government 
ever the Unversitics and in its turn of the Universities over Schools 
and Colleges and provided for Post-Graduate teaching and the ap¬ 
pointment of teiichcrs by the Universities. In 1910 an Education 
Department was created and in die next year (1911) an Education 
Member was added to the Governor-General’s Council while the 
post of Director-General of Education was abolished. In 1913 the 
Government issued a Resolution reviewing the conditions of educa¬ 
tion in India and on its future (lolicy regarding it. In 1923 the 
Department of Education was merged into Department of Educa-^ 
don, Health and Lands. 

The rapid growth of die C'alcutta University led to the appoint¬ 
ment of the Sadler Commission. It made its epoch-making recom¬ 
mendations. When after the Reforms (1919), the Calcutta 
University was transferred to the Bengal Government, it shelved 
thase recommendations on the ground of financial stringency though 
the Universities in the other provinces of India adopted many of its 
recommendations, especially on the organization side. 

Four Grades of Educational Institutions. 

There are four grades of educational institutions. 
Primary Schools, Secondary Schools, Colleges and Post¬ 
graduate teaching in the Universities. 
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1. Primary School. 

The Primary schools are mainly financed and controlled 
by the local boards, municipalities and by the Department 
of Public Instruction. 

In 1911 Mr. G. K. Gokhale’s bill for the introduction of com¬ 
pulsory primary education in India was thrown out by the Imperial' 
Council on the ground of financial stringency of the government. 
In recent years, eight provincial legislatures have passed Primary 
Education Acts autliorising the introduction of compulsory edu¬ 
cation in areas, if *‘a local body (municipalities, local or district 
boards, etc) of such an area at a special meeting convened for tiie 
purpose decides by a two-thirds majority in favour of the introduc¬ 
tion of compulsion in any pan of the area under its control, and 
dicn submits to government, for approval, a scheme to give effect 
to the decision provided the scheme must be within means of the 
said local body to carry out with reasonable financial assistance 
from government.” The Acts provide for free education of children 
between the ages of six and ten, and allow exemptions in certain 
cases for non-compliance of the law. But in very few areas the 
Acts have been actually availed of mainly because of financial 
stringency. 

On the 31st March 1934, there were more than two lacs 
of recognised primary* schools in British India containing 92 
lacs of scholars and the total direct ex(>enditure amounted to 
a little over Ks. 8 crores. Of the school-going pupils (80 lacs 
in all), 76 per cent, are in the lower primary stage and thus 
at least 50 per cent, of those at school never become literate as 
a large prjoportion of the pupils in the lower primary stage 
leaves school prematurely only after a few months’ attempt 
at learning the three K’s. 

Hartog Committee on Primary Education. 

It is a pity that education has not touched the fringe of the 
population. India’s percentage of literacy is barely 7 per cent. The 

3 
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Ilartog Committee which carried an enquiry as to the spread of 
education in India has reported that (a) throughout the educational 
system there is waste and ineffectiveness, (b) that children in the 
primary schools relapse into illiteracy very soon after they leave 
the schools, and (c) that education should be made a central 
subject so that the experiences of the different provinces may be 
-co-ordinated. 

In Pengal where literacy does not even reach 10 per cent., a 
free Primary Education Act has recently been passed. As the source 
•ol finance is mainly to be derived from the taxation of agricultural 
lands, the present agrarian depression has made the working of 
the Act impossible. Free Compulsory education seems to be the 
only solvent of the curse of illiteracy. 

II. Secondary and High Schools. 

Secondary education is imparted in the High and Middle 
English Schools. Government maintain a small number of 
■high schools to serve as models to private institutions, and 
extend financial help to a very large number. In 1935, the 
number of schools were 2900 and the number of pupils rose 
•to more than 9 lacs. 

In Bengal there were in 1935 a little over, 1,200 high schools 
for boys and about 100 high schools for girls. High and Secondary 
Schools together provide for the education of 300,000 boys and 
20,000 girls respectively. In Bengal, the Calcutta University still 
holds the Matriculation examination and has introduced Bengali 
(vernacular) as the medium of instruction and examination. In 
Madras, U. P., C. P., Delhi, the Punpab and Bombay, the control 
of school education has been transferred to Boards of Secondary 
Education, 

The Despatch of 1882 recommended the development of that 
side of education which makes one fit to earn his own living. But 
no serious attempts have been made on that behalf. Recently, 
School Final or School Leaping Examination Courses have been 
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introduced and^ subjects are included which aim at giving an educa¬ 
tion which may fit one to earn his living. 

III. CoUegea : for Boys and Girls. 

There are more than 300 colleges in India. In Bengal, 
there were 52 Arts colleges for boys and 5 for girls in 1934-35. 
Since then several girls* schools have been raised to the 
Intermediate standard and separate classes for girls during 
the same period or at different periods of the day are being 
held in boy’s colleges. Co-education in colleges. is also 
rapidly progressing. Recently the tendency seems to have 
got a set-back in Bengal. 

Following the recommendations of the Calcutta University 
commission, in Lucknow, Dacca, Aligarh Muslim and Allahabad 
Universities, the separation of the Intermediate classes from the 
sphere of University work, /.e., the separation of the two top classes 
of high schools from the rest of the college classes has been effected. 
The separated classes have been combined together and the control 
over them has been transferred from the University to a Board 
of Secondary and Intermediate Education. 

The recommendations of die Calcutta University Commission, 
so far as the First grade Colleges arc concerned, have not been adopt¬ 
ed as they entail huge expenditure. 

IV. The Universities : Post-Graduate Teaching and 

Research. 

With •the history of post-graduate teaching in the 
universities the name of Sir Ashutosh Mookerji would ever 
ren^in indissolubly connected. It was his genius and 
earnest single-handed labour which made such a thing 
possible in the Indian Universities The government has 
endowed a large number^ of chairs in the different 
Universities and in some cases has granted huge jrecurring 
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grants. Both teaching and research work have attained a 
high standard of efficiency and can compare well with the 
Universities of the West. 

There are to-day eighteen Universities, the Universities 
of Calcutta and Dacca in Bengal, Patna in Bihar and Orissa, 
Benares Hindu, Aligarh Muslim, Lucknow, Agra and 
Allahabad Universities in the United Provinces, Delhi and 
the Punjab Universities in the Punjab, Rangoon in Burma» 
Bombay and Madras in the respective presidencies, Nagpur 
in Central Provinces, Andhra in the Telegu districts and 
Annamalai in the Tamil districts of the Madras Presidency, 
Osmania in Hyderabad, and Mysore in the Mysore State. 
The last two are situated in the Indian States, while the rest 
are in British India. 

Constitution of Calcutta and other older Universities. 

Tn the older Universities, for example, the Calcutta University, 
the head of die provincial government is the Chancellor. He nomi¬ 
nates a Vice-Chancellor who presides over the syndicate, which is 
the executive body. It is composed of members elected by the 
various Faculties and a few cx-officio government nominee. The 
legislative body is the Senate, composed 'of members 80 per cent, 
of whom are nominated by the Chancellor and the rest by the 
Faculties and the graduates. It appoints a Registrar to keep the 
minutes of the proceedings of the Senate and the Syndicate meet¬ 
ings and to transact all University business. The Senate can frame 
and enforce regulations subject to fhe sanction of the government. 

t 

Dacca and other Universities. 

In the new Universities a proper line of demarcation has been 
drawn between administrative matters and academic matters, the 
former having been left to a representative body called the Court 
v'hile academic matters have been entrusted to the Senate which is 
largely composed of the teachers of the University. 
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The Report of the Calcutta University Commission. 

• The Govertiment of India drew special attention to the fol¬ 
lowing points in tlie Report:— 

(1) High Schools fail to give that breadth of training which 
the developments of the country and new avenues of employment 
demand. 

(2) The intermediate section of University education should 
be recognised as part of schex)! education and should be separated 
from the University organization. 

(3) The defects of the present system of affiliated colleges may 
be mitigated by the establishment of a strong central teaching body, 
the incorporation of unitary universities (as occasion arises), a 
modification of the administrative machinery which will admit fuller 
representation to local interests, and supervision of different classes 
of institutions by several appropriately constituted bodies. 

Ollier Universities, Jiefore Calcutta, took notice of these and 
other recommendations, and many of them have modified their con¬ 
stitutions on the lines recommended by the Commission. 

The Bombay University Act. 

It was passed in 1928. The Senate now possesses a predomi¬ 
nantly elective character rather than being stuffed by an overwhelm¬ 
ingly large nominated majority. Principals of colleges, University 
professors, college professors, headmasters of schools, public institu¬ 
tions and registered graduates, Faculties and the provincial legislature 
send dieir representatives. The total elected members number ninety 
-three and the Chancellor nominates forty members. The executive 
government is vested in the Syndicate which is elected for three 
years. The Senate is elected for five years. Purely academic matters 
are dealt with by a new body known as the Academic Council. 

European Education. 

It is a reserved subject. It is pointed out that the cost 
of education of Anglo-Indian boys and girls per head is 
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several times that of Indian boys. It is suggested that 
Anglo-Indian boys should take more to University educa- 
tion than hitherto. That would help the spread of educa** 
tion as well as a lowering of the cost per head. 

Vocational and Technical Education. 

In 1938 there were 45 Medical Colleges and Schools with 

10.500 pupils, 16 Law Colleges and Schools with 7,500 
students and 24 Agricultural Colleges and Schools with 

1.500 pupils. There is a Research Institute of Agriculture 
at Pusa. There are 21 Training Colleges for Teachers, 
There are 144 Commercial Colleges and Schools with 9,000 
pupils, the most important of which is the Sydenham 
College of Commerce in Bombay. 

Industrial Institutions, there are many in India, the most im¬ 
portant of which are the Victoria Juhilce Technical Institute in 
Tiombay and the Indian Institute of Science at Bangalore. In addi¬ 
tion to a numl^er of engineering schools there are Engineering 
Colleges at Roorkee, Sibpur, Poona, Madras, Rangoon, Patna and 
Benares. There arc Schools of Art in the larger towns. There are 
two Forest Colleges at l)ehra Dun and Coimbatore with 100 schools 
in all. A Teckincal Institute is in existence at Cawnpur and a 
Mining School at Dhanhad. There are three colleges for Veterinary 
Training. 

The pity of the situation is that existing institutions are 
too few to meet,the increasing rush of scholars. Further, the 
schools and colleges can not but impart mainly a theoretical 
form of education which requires supplementing in work¬ 
shops and factories. But as most of such workshops and 
factories belong to foreigners they furnish little opportunity 
for the industrial training of Indian youths. Gover^.inent 
workshops were equally gfuilty till very lately for their 
indifference to the well-being of Indian youths. Again, in 
many industrial schools the training that is given is useless 
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as the teachers themselves are not properly trained, nor the 
training is given vi^ith reference to particular industries that 
flourish in the neighbourhood. 

Female Education. 

The country has to-day shaken off its conservativeness 
and believes that unless the vi^omen folk are awakened of 
their slumber, progress is unattainable. There cannot be 
good sons unless there are educated mothers. 

We have already noticed that the problem of supply 
of schools for girls is extensively being met by opening 
new schools, by opening girls’ classes in the morning in 
boys schools, by opening boarding schools, etc. College 
education is also similarly being arranged. Further, co¬ 
education obtains in the colleges in cities and to some extent 
in the muffusil. 'But already public opinion is growing 
strong against co-education except in the post-graduate 
classes. 

In educating our girls we have however forgotten like 
our pioneers in the West that female education should be 
so modelled that the girls may not forget and fail in their 
mission in life,—to be good mothers, sisters and daughters 
and above all good house-wives. So reforms in the 
curriculum on that line seem to be an urgent necessity. 

Physical Education. 

The i^eport of the Calcutta University Students Welfare Com¬ 
mittee discloses a very lamentable state of facts. Mal-nutrition is 
the cause of ill-health in the majority of cases. Physical education, 
hoVfevcr, cannot remove it. The Committees are doing commend¬ 
able work. Our legislators in 1929 recommended to the Governor- 
General in Council that "steps should be taken as early as possible 
to provide Indian youths with compulsory training, games and 



40 


THE INDIAN ADMINISTRATION 


drill and also to provide and encourage the use of miniature rifle 
ranges in schools and colleges for boys betvireen the ages of twelve 
and twenty.” But no effect has hitherto been given to this reso¬ 
lution of the Assembly. The Terorist activities in Bengal have 
stood in the way of the spread of clubs and associations for physical 
training. 

The W^irdah Scheme. 

To improve the standard of education in the country and to 
reform iL« nature and methods, a scheme of education has been 
adumbrated and sponsored under the leadership of Mahatma Gandhi, 
which is better known today as the Wardah Scheme. The object 
is not only to imprc"/c the standard and to make it practical and 
Useful but to impart along with it some form of industrial education 
so that the pupils may themselves earn and defray a portion of the 
expenses of their education. A keen controversy is still going on 
as to the practicability of the scheme. 

All-India Statistics about Education. 

Tn 1933-34 the total expenditure on education amounted 
to Rs. 27 crores, of w'hich, 48.3 per cent, came from govern¬ 
ment funds, 15.5 per cent, from District Boards and 
Municipal Funds, 22.0 from fees and 14.2 per cent, from 
all other sources. 

The literate male population of British India in the last Census 
Report was only 72 per thousand (/.e., 7.2 per cent.) and females 
numbered 18 {t.e., l>i per cent.)' per thousand. 

Statistics of the year 1^29-30 shows that in Bengal with an 
area of about 77 thousand sq. miles ^and with a population of 141 
lacs of males and 225 lacs of females, the number of Arts Colleges 
were 44 for males and 50 for females, and more than 42,000 primary 
schools for males and 16,000 for females. The percentage of c the 
male scholars to the male population of the province, was 9.1 per 
cent and the female scholars 2.26 per cent. only. The total expendi- 
tare was about Rs. 43 crores. 
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In*the Bombay Presidency in the year 1933-34 with an area o£ 
aj^out lacs f>i sq. miles and with a male population of a little 
over a crore and a female population with a little less than a crore 
the number of Arts Colleges for males were only 14 and for females 
exclusively there were none, tlie number of high schools for males 
numbered 201 and for females only 60, and the number of primary 
schools for males were 30,000 and for females only 17,000. The 
percentage of male scholars to male population in the schools was 
found to be 2.77 per cent. The total expenditure amounted to 
a little over Rs. 4 crorcs. 


QUESTIONS. 

1. What do you understand by vocational educationShow 
the importance of vocational education in the national life of India 
(Cal. 1920.) 

2. What steps would you suggest for the spread of primary 
education in Bengal.^ ^(Cal. 1931.) 
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PoucE AND Jails. 

Pre-British Police System. 

The charge of tlie police was left with the village community. 
The headman or the patel was assisted by the Chotv^idar —^the 
village watchman, who reported crimes. In short,, he generally helped 
the headman in maintaining peace. In the large towns, the Chow- 
kidar was represented by the officer known as Kotwcd who main¬ 
tained a large number of constables. But the whole system seemed 
to break down with the decay of the central authority. 

Village Police in India. 

Mr. Anderson thus sums up the arrangement. “In Madras the 
village headman is responsible for the maintainance of law and 
order; and in the larger villages of the Bombay Presidency there 
are, besides the Patels, the Police Patels who have petty criminal 
powers; in certain other parts of India, as Sind, the Zemindars 
assist 'Government in the preservation of law and order. The 
Chowkldar also remains, and his duty is to report crime; but his 
funhions are various and extend to the arrest of offenders, the 
general aid of the police, the maintenance of watch and ward over 
bad characters and suspicious persons, and the general supply of 
local information. He receives rent-free lands or small sums of 
money from Government.” 

Present Police Organization. 

The function of the policq is to maintain order and 
to prevent and detect crimes, and to bring the offenders 
against public peace to justice. 

The provincial government is in charge of the entire 
police force of each province. So the term Indian police is 
a misnomer. It has become a transferred department. The 
head of the department in a province is the Inspector-General 
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of police who is always a member of the civil service. The 
j)rovince is next divided into “ranges” which are left in charge 
of Deputy Inspector-Generals of Police. In each district 
there is a District Superintendent of Police, who is however, 
subordinate to the District Magistrate and renders aid to him 
in maintaining order and peace. He is assisted by Assistant 
and Deputy Superintendents who are placed in charge of 
sub<livisions of districts and are generally recruited locally 
and so are not members of the Indian Civil Service. The 
higher officers of the Imperial Police Service are recruited 
by competitive examinations held in England. 

Each district is divided into circles which are placed under 
inspectors. Each circle or section again is split up into 
thanas which are left in charge of sub-inspectors. In the 
remoter parts of thanas which on the average cover an area 
of 200 sq. miles, there are outposts in charge of head con¬ 
stables. In the head quarters of each district police forces 
have always been kept. in reserve to meet emergencies. 
About half the police forces are armed with fire arms while 
a small proportion is mounted. 

In the Presidency towns and "in Rangoon the head of the 
police is known as Police Commissioner. He is also assisted 
in the same way as the provincial heads. There is also a 
railway pwlicc under a railway officer for the protection of 
railway property. 

At the Nasik Police Training School, all recruits whether 
appointed locally or in England are given a training in law, 
languages and in drill. • 

“Thfcre is also the Criminal Investigation Department 
(C. I. D.)—originally the Thagi and Dakaiti Department— 
vj4iose duties are to collect information and, if possible, to 
bring to justice gangs of men who commit offences in 
various parts of the country and thus baffle the efforts of the 
local police.” 
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Police Reforms. \ 

The Police Commission of 1861 recommended a policy of police 
organization which was adopted by the government and is substan¬ 
tially in existence to-day. Another Commission was appinted in 
1902 which condemned corruption and inefficiency of the police, 
and recommended the development of existing village agencies for 
police work and suggested about the recruitment of officers which 
was calculated to raise the force in the estimates of the public. 
The government gave full effect to the recommendations. One effect 
of it was to raise the cost of maintaining the police force. But so 
long as the force is apprehended to be utilised in checking the out¬ 
bursts of popular feeling and political aspirations of the people, they 
are not expected to be popular with the public. 

Prisons and their Reform. 

Punishment of criminals is meant as a corrective in as much 
as it is to be deterrent, so it is nothing but inhuman to make the 
jails a hell. Formerly, there was an indiscriminate herding of 
juvenile with hardened criminals in the jails and the prisons were 
sc much the breeding places of diseases that very few prisoners 
came out of them alive. Similar things obtained in England as 
well. Through the philanthropic services of John Howard, English 
prisons have been improved. India to-day can also feel proud on 
that score. Since 1S36 G^inmittees have sat and have recommended 
for the improvement of jails but to no purpose until in 1894 
when the Prison Act was passed which at present regulates the jail 
administration in India. The Prison Act of 1894 laid great stress 
on the advisability of introducing uniformity in jail administra¬ 
tion in the different provinces of India. The 1919 Commit/ee recom¬ 
mended the provision of education for prisoners, the development 
of prison industries to meet the needs of the consuming departments 
of the government, the recruitment of a better class of warders, tKe 
extension and improvement of accommodation in the prison and 
the gradual abandonment of the penal settlement in the Andamans. 
The Indian jails have improved considerably and may serve as a 
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model to many countries. In enforcing discipline, in providing for 
shorter hours of work (nine hours), in imparting industrial training 
and making the prisoners earn their own bread by emphasizing the 
habits of industry and in watching later after the moral life of the 
prisoners, the Indian jail authorities yield to none. 

There are a number of Reformatory Schools for boy offenders, 
notably one at Ycrvada, near Poona. The pupils are not only 
taught the three R’S but arc trained in the industrial arts. The 
authorities keep tliemselves in touch with the pupils long after they 
leave the schools. Tlic Borstal System of juvenile prison has been 
product!\'e of great good. 

Prison Management. 

The prison was so long a reserved subject. The head of 
the jail administration in each province is the Inspector- 
General of Prisons and usually he is a member of the Indian 
Medical Service. There is a Presidency Jail in each of the 
three Presidencies. Next comes the Central Jails which arc 
usually located at the divisional headquarters. Below the 
Superintendents of the Central Jails are also members of the 
same service. Every jail has four officers, a Superintendent, 
a Medical Officer, an Assistant Medical Officer and a Jailor. 
There are District Jaii^ and Sub-Divisional Jails, Prisons are 
also regularly visited and inspected by official and non-official 
visitors. Female prisoners arc kept separated as much as 
possible from males, the sick from the healthy, the young 
from the old, and the civil prisoners from the criminal. By 
good conduct, a prisoner tan earn remission of sentence. 
The Committee of 1919 recommended progressive abolition 
of the penal settlement in the Andamans except in the case 
of ••specially dangerous prisoners. The settlement was 
accordingly abolished only to be revived again in the teeth 
of violent public opposition in 1933 for prisoners guilty of 
terrorist crimes. 



CHAPTER XXVII. 

Some Municipal and Rural Problems. ’ 

Of the many municipal and rural problems that con¬ 
front u*- to-day and require urgent .attention of both the 
public and the government are mainly—^Medical Relief, 
Public, Health, Sanitation and Drainage, Water Supply, and 
Milk Supply through Co-operative efforts. 

I. Medical Relief. 

Early History. 

Medical Science in all its branches was not neglected in ancient 
India. Medical research on a large scale used to be carried on in 
Taxila, Nalanda, Bikramsila, Uddandapur dnd t>ther places and 
many treatises oi) medicine and surgery arc still extant which have 
not yet been surpa.ssed in some respects by the modern medical 
science. Later on, the indigenous Ayurvedic medical system was 
strengthened by die Unani or the Hakimi system by the Mahomedan 
•conquerors. It is unfortunate, however, that with the hill of Hindu 
kingdoms the development of their medical science -received a com¬ 
plete set back. Lastly, ' came the European system with its 
-superiority in the Held of surgery. The new system which received 
thorough government support from the very beginning, specially 
during the early perfod of the spread of English education and the 
■diffusion of western thought and ideas, has completely eclipsed the 
indigenous medical system. But there is a renaissance and the Indian 
system is receiving the appreciation both at home and abroad which 
it rightly deserves. 

Cl 

Medical Reuef. 

Hospitals and Charitable dispensaries have been opened in 
urban and rural areas and patients are admitted either as outdoor 
■or indoor. Except in serious ca^, for social and caste reasons, the 
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uninitiated masses are very unwilling to take advantage o£ die 
fnclian hospitals. Moreover, the paucity in its number, the red-tape 
policy followed in their administration, the high death-rate in them 
and the adoption of the principle of deliberate hostility towards 
customs and usages, have not been able to completely popularize 
these benevolent institutions with the Indian people. 

Hospitals and Dispensaries Classes of. 

* 

(a) Established by the State for people in general or (^) for 

special classes of people, e.g., Europeans; (r) maintained by Local 

Funds, e,g., by District Boards, Municipalities, etc., (d) and railway 

« 

institutions. 

Alike in education, though not to the same extent, missionary 
activities and pioneering in the iield of medical relief have been 
•of no mean importance. 

As the women folk do not like, particularly in India, to be 
treated by male doctorsa provision has been made to open hospitals 
for the exclusive use of women like the Dufferin Hospital, and 
facilities have been given for the training of lady doctors. In 1885 
the Countess of Duilerin initiated a movement for the provision of 
medical aid to - Indian women and the l.>ady Dufferin Fund which 
originated as a result provides to-day the provincial branches of 
•the organization with funds to carry on the task. Lady Curzon, 
Lady Minto and ythers ihitiated similar funds for the training of 
■midwives and nurses. For the training and supply of lady doctors, 
the Lady Hardinge Medical College has been started at Delhi. 

There are Lunatic Asylums in India managed by the govern¬ 
ment. The annual admission do not much exceed two thousands 
and a half and the total inmates number a little over ten thousands. 
The government also maintain leper asylums, 

'Orgfyiization of the Medical Services. 

At the top there is the Indian Medical Service (I. M. S.) re¬ 
cruited by competitive examination in England. The service 
•originated in an attempt to secure doctors for the troops of the 
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£. I. Coy., and though these officers hold commissions in the army, 
except in times of war, they are engaged in civil duties. (The 
Royal Army Medical Corps look after the Army). Under them come 
the Assistant Surgeons, both civil and military. Tliey are the 
alumnies of the medical colleges in India. In the lowest grade 
come the Sub-Assistant Surgeons, who get their training in the 
medical schouLs and are put in charge of minor dispensaries. 

At the head of the Indian Medical Service is the Director- 
General. He supervises the medical work throughout India and 
is responsible to the India Government. Since 1904 a Sanitary 
Commissioner, now known as the Public Health Commissioner, has 
been added. The Army Medical Organization is quite separate. 

Eacli province has got its own medical administration. In 
major provinces, the head is known as the Surgeon-General. In 
other provinces, he is known as the Inspector-General of Civil 
Hospitals. In addition, there is a Director of Public Health. 

In each district there is a Civil Surgeon who is in charge of 
Medical and sanitary arrangement and looses after the hospitals 
at the district head-quarters and other minor hospitals and 
dispensaries. 


IL Public Health. 

The condition of public health in India is appalling. If 
we compare the Indian birth and death statistics with other 
countries, the rate of her infant and adult mortalities, the toll 
from the many preventible diseases, etc., it casts a shadow 
of complete desp6ndence over us. After a' benevolent rule 
extending over more than a century and a half, the plea 
of ignorance and bad customary habits as contributing to 
the above results do not absolve the government from its 
due share of responsibility. 

Birth-rate and death-rate : a Comparison. 

The birth-rate in India is very high and for every 1000 
of the population there are on the average a little over 38 
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bifths in a yiiar. Prof. Taussig states *that high hirth-'rates, 
high death-rates I backward industrial condition—dll these go 
together!* In England and in other industrially advanc^ 
countries the birth-rate does not exceed 28 per mille (per 
thousand of the {K)pulation). Many reasons may be attributed 
to the result, some of which are biological in their nature, 
while others are partly psychological and partly economic. 

If we compare the Indian death-rate per mille with 
other countries, her position becomes the most unenviable. 
I'he fall in the death-rate in all countries is also an important 
fact to be reckoned with. We append below a comparative 
table. 

Year England London France Germany India Bengal Calcutta 

1910 15.1 14.8 17.5 18.4 35.2 32.4 28.2 

1925 11.7 • 8.4 11.5 132 302 24.9 32.5 

In India the death-rate is 30.2, while in Japan another 
country of the Orient, the death-rate is 14.5 and in America 
and New Zealand it is still lower aod does not exceed 9.5. 

Expectation of life. 

The next important question is, what is the expectation 
of one’s life (longevity)* after birth in India ? The following 
comparative table would make the position clear. 


Year 

England 

India 

America Australia 

1891 

34.6 

24.5 


1901 

44.0 

i.6 


1911 

46.0 

223 


1921 


16 


1924 

56 

23.7 

52 60 


Economic loss due to premature deaths. 

The assessed economic value of each child at birth is 
Rs. 2500 in U. S. A., Rs. 800 in Germany, Rs. 450 in Japan 

4 
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and is only Rs. 130 in unhappy India. But even at that 
low value, let us calculate the huge economic loss we sustain 
due to premature deaths* 


Deaths bet. ages 

15 to 20 

Deaths bet. ages 

20 to 25 

Assessed 

Number 233833 

Number 528381 

economic 
value of 

Value calculated at 

Value calculated at 

losses due 

Rs. 1000 per life 

Rs. 2925 per life 

to heavy 

Totals a loss of Rs. 

Totals a loss of Rs. 

mortality. 

38 crores. 

155 crores 



How to lower mortality: further taxation unthinkable. 

Let us see what the British Government at home have 
done to combat the higher death-rate /imong her population. 
The following table will speak for itself. 


1872 

1926 


Mortality in England {per mille). 


Infant 

mortality 


212 

74 


General Expenditure on 
death-rate Public Health 


.28 2s. 

11.5 17is. 


In India the rate of baby deaths is 175 per thousand, 
though in larger towns, e.g., in Bombay, the rate exceeds 
320 per mille in the first yea? of their lives. 

We cannot expect any appreciable improvement in India 
as the per capita expenditure on Public Health decs not 
exceed a few annas. Some propose that the government 
should promptly levy taxes ort the* people for the furtherance 
of the cause of public health. But the following table rebuts 
completely the proposals of fresh taxation. 
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Daify 

income. 

Taxation. 

Rate of. 

Literacy. 

U 8. A. 

Rs. 

s 

7 

As. 

8 Rs. 81 

IL times 

89-2 p.o. 

Great Britain , 

4 

«• 

9 . 235 

57 .. 

93 , 

France 

n 

3 

H 

9 235 

65 . 

• •• tM ••• 

Japan 

» 

3 

• f 



97 

Germany 

• • 

2 

t» 

13 75 

26 « 

95 

India 

!• 

0 


m , 6 

68 

7 


The slender income of one and a half annas per day, 
the obligation of paying by each citizen as much as 68 day's 
income as taxes to the government and a degree of illiteracy 
which passes comprehension, specially in the second quarter 
of the 20th century, are facts which can neither be ignored 
nor can be lightly explained .iway. 

Heavy deaths from preventible diseases. 

It is argued that«much of the waste of human life in 
India is preventible, e.g,, malaria, kala-azar, plague, cholera, 
small-pox, etc., are diseases which can be avoided by taking 
proper precautions. Of the 77 lacs of annual victims in 
British India, fever claims 59 lacs, cholera 3, small-pox 1, 
dysentry and diarrhoea 3, respiratory diseases 4, and all 
other causes 15 lacs. It has been ofHcially admitted that 
when it was demonstrated to an advantage that a certain 
precautionary method is proof against a particular disease, 
the general mass of the population seldom failed to follow it. 
Conservatism, want of book-learning and superstitions of the 
people never stood in the way of the officers of the Public 
Health Department to combat an epdemic. It was rather 
shortness of funds, inadequacy and inefficiency of the staff, 
defect* of organisation, poor supply of medicine, dishonesty 
of the distributors, dilatory procedure and the red tape which 
always spek disaster. Abject poverty demoralizes a man 
and in that fact there lies an explanation to the querry as to 
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why people show unconcern and a spirit of resignation in 
their observances of sanitary principles. ^ 

Deaths from preventible diseases in BengaL 

Before we finish this section on Public Health, a statistical 
study of the death-rate from preventible diseases in Bengal 
would be instructive. 

Mortality in Bengal, 


Everyday. Every hour. Every minute. 


Pneumonia 

480 

20 

1 

every three 

Malaria 

9(50 

40 

1 

99 


Cholera 

360 

15 

1 

99 

four 

Typhoid 

216 

9 

1 

99 

seven 

Diarrhoea 

120 

5 

1 

99 

twelve 

Tetanus (babies) .. 



1 

99 

fifteen 

Tuberculosis 

300 

<12.5 

1 

«« 

five 

The toll of Malaria 

in Bengal 

tis 7i lacs 

and 

due to 


this malady there are .37 cases of abortions for every 
hundred cases of delivery. Deaths among mothers from 
delivery and its after effects number 200 daily in the 
Presidency. 

The foregoing statistics reveal an awful tale—the heart¬ 
rending story of a dying race. Extensive social service, pro¬ 
paganda from the press, platform and the pulpit, individual 
and collective endeavours on a gigantic scale and political 
and economic uplift, can only offer a solution for the perilous 
condition in which we are ifi. Inauguration of Congress 
ministries in the Provinces is expected to improve matters 
in no distant future. 

c 

Government attitude. 

The Public Health Commissioner with the Government 
of India stated before the Medical Officers of Health from 
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the Tar Eastern Countries that “the State effort in Britisln 
* India in fegard to Health Organisation is of no meaa 
importance and for which no government need be ashamed.’^ 
The Government of India in its resolution of 1914 remarked 
that the land of the ox cart one must not expect the peace 
of the motor car!' 

But facts and events do not justify such a callous 
remark. This attitude of the government has turned the 
serious attention of a considerable section of the Indian com¬ 
munity to think seriously on problems concerning public 
health and there is to-day a continuous and steady growth 
of anti-malaria and other societies on co-operative basis 
throughout the length and breadth of the country. May God 
bless such associations and the pioneers who are working 
heart and soul to bring relief and succour to the despairing 
millions. The Public Health Commissioner recognises the 
fact that “it is veryi difficult with economic and other con¬ 
ditions being what they are, to visualise any very rapid or 
drastic amelioration.” 


III. Sanitation. 

Organisation of sanitation. 

The problem of sanitation engaged the attention of the Govern¬ 
ment early. In each province there is a Sanitary Commissioner 
or a Director of Public Health. In Bombay there are in addition a 
number of Deputy Sanitary ^[Commissioners. As early as 1885 a 
Sanitary if^rd has been created in each province with powers to 
control the sanitary work of municipalities and district boards. 
Since 1904 the Government of India is taking active interest by 
devising and supporting measures of local governments for the 
appointment of sanitary and health officers in towns and urban 
areas. 
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In urban areas : drainage, water supply and housing. 

« 

In urban areas the problems o£ drainage and water supply have 

I 

been carefully tackled. But die results obtained is far from satis¬ 
factory. The shortage of water supply in the big cities, particularly 
during the summer, is notorious. Of course, much of this shortage 
is -due to wastage. So civic consciousness is to be developed 
to- combat the evil. Again, the problem of city drainage has 
become doubly serious, first because of the flooding of streets after 
each downpour, and secondly because of the polution of drinking 
water through leakages. Cholera and typhoid are raging in Calcutta 
in all seasons due to such polution. Through the Improvement 
I'rusts* the congestions in bigger towns have been relieved and the 


♦Improvement Trusts. 

The housing problem is very important tc^ay in the big cities 
And towns. It is not only inadequate but insanitary as well. The 
poor are the worst sufferers. In the indusirial towns men and 
women are herded together like lower animals. Municipal housing 
has been attempted but the finances can scarcely cope with the 
task. The housing problem is important both from social, moral, 
physical and sanitary points of view. The high death-rate from 
preventible diseases in our towns may to a great extent be attributed 
to the housing difficulties. To combat the evils Improvement Trusts 
have been formed in all important towns of India. 

The Calcutta Improvement Trust. 

c 

The Calcutta Improvement Trust was created in 19J,2 by ah 
Act of the legislature to improve and extend Calcutta, to widen its 
streets, open play-grounds and parks, etc., to clear conjested areas 
and also to provide cheap accommodation for the poor. It h&s 
already made considerable improvement of the city by opening new 
roads, parks, bridges, etc., and has extended Calcutta both north¬ 
wards and southwards, particularly towards the south. The 
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scheme for accommodation and housing labour and the poorer classes 
hai^e made grqat progress and valuable survey work on this* head 
has also been successfully undertaken. But the housing problem 
in the cities will remain an unsolved problem for a long time to* 
come. 

The Bustees which arc the depositories of all contagious 
diseases like cholera, small-pox, plague, typhoid, etc., sdll exist 
ill their pristine glory. So long as overcrowding will prevail and 
poverty would exist bustees would not go. Town-planning, Im¬ 
provement Trusts, cheap dr free workmen’s houses may help to 
solve the problem only partially. Compulsory demolition of .bustees, 
spread of knowledge through education and propaganda may 
control the evil to a great extent. Extension of suburban railways 
and growth of colonies for workingmen and poor middle class 
people should be encouraged (Read, Calcutta Improvement Trust). 

In Calcutta, Ward Health Committees have been ’created which 
distribute medical holp^id medicines free of charge to the poor 
and the indigent and during epidemics carry on propagnda dirough 
magic lantern and public lectures, etc., and devise as well as advise 
on preventive measures. 


Dhakuria Lake and the Lake areas in Hallygunj may be noted 
among its chief achievements. 

Port Trust or Port Commissioners. 

In the important parts of India, e,g., Calcutta, Bombay, 
Madras, Karachi, Rangoon, Chittagong, etc., there are Port Trusts. 
Its business is to provide facilities for the incoming and outgoing 
ships to and from the port, to warehouse goods, to provide facilities 
for shipping in general (e.g., by dredging die rivers, providing docks 
and facilides for tr^sport, etc.,), to provide bridges, pontoons, etc., 
tc facilitate the collecdon of customs revenue, etc. The Port Trusts 
are mainly being composed of Europeans representing the local 
Government the Chambers of Commerce, railways and local cor- 
poradons or municipalides. 
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In rural areas. r 

In rural areas government help was found necessarily inadequate 
and public efforts were directed to the growth of Village 
^^construction Societies, Co-operative organization for anti-malarial 
work, etc. For solving rural water supply strenuous attempts of 
the District Boards to ameliorate and cope with the rigours of 
epidemics by their itinerant doctors have been found to be 
inadequate both from financial and administrative point of view 
in as much as the sizes of districts are too large. The opening of 
a number of medical schools in the mofussil districts of Bengal and 
the scheme of providing each thana with qualified doctors seem 
to be moves in the right direction. 

IV. Drainagfe and Water Supply 

The two most absolute necessaries for improving the 
sanitation of a locality arc the betterment of its drainage and 
water supply* 

Drainage. * 

Obstruction of drainage due to rail^^vay embankments has 
been attributed by tbe late Raja Digambar Mitter as the 
root cause of Malaria. Railway embankments by forming 
water-logged areas have curtailed the cultivable area, have 
bred malaria and led to devastating floods, and according 
to a competent authority have retarded irrigation and ferti¬ 
lization by making the overflow process impossible. 

Water-supply. 

Chief cities and towns and some district and subdivisional 
towns have got water-works for I'^he supply of filtered drink¬ 
ing water. The system of the supply of filteredr water for 
other than drinking purposes in Calcutta has been condemned 
by competent authorities on the score that it serves js a 
vehicle for the spread of contagious diseases, like cholera, 
typhoid, small-pox, etc. Recently, however, deep tube-well 
water has come into favour in large cities and towns in 
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preference to ill-filtered tap water drawn from stagnant 
> reservoirs «nd supplied through leaky contaminated pipes. 

Village Water-supply. 

But in the land of villages, the problem of rural water- 
supply is a very hard nut to crack. Old tanks are in decay 
and many have silted up, while very few are being excavated 
or repaired. Landlords have become absentees, some for 
malaria and many to satisfy their craze for town life. No 
religious sanction is felt to-day for dedicating a tank. 

The two dangerous periods of the years are the autumn 
months when jute-washing begins, and the summer months, 
when tanks and pools become muddy and dried up. The 
one breeds malaria and typhoid, the other spreads cholera. 

Multiplication and re-excavation of tanks can solve the 
problem but tljp^ndency is otherwise. In many a case 
because of multi-^prietorship, tanks remain unreclaimed. 
In such cases the law should be so amended that on the 
application of a single co-shar«r the property may be auctioned 
and sold to the highest a)-sharet bidder on condition of his 
reclaiming it. The railway ditches which are the great 
plague spots, may also be fruitfully utilized if they are leased 
out for long terms 7or pisciculture. The system of allowing 
drains, sewage and lavatory water to flow into tanks should 
not be countenanced and disciplinary punishments should be 
inflicted by making such practices thoroughly illegal. 

The feeble endeavours and short purse of the District 
Boards Would never be able to solve the problem of water 
supply. So the scheme of a loan of one crore of rupees by 
the Government of Bengal for water supply purposes, each 
district being given the option of having its own system of 
water supply through tanks or tube wells, or both, and the 
district boards having substantial voice in the disbursement 
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of the grants while undertaking to pay interest and sinking 
fund charges out of its funds which are now-a-days reserved 
and ear-marked for rural water supply, seems to be a very 
commendable proposition. 

V. Food Supply and Co-operative Efforts. 

(a) Food Supply. 

Not only the food should be good in quality and suffi¬ 
cient in quantity but it al5M) should be properly cooked. 
Different preparations should be prescribed for different 
persons according to their different avocations of life. 

Milk, ghee, butter, oils (mustard and cocoanut), flour 
and sugar or molasses (gur) comprise the most nutritious 
portion of our daily food. But they are being scandalously 
adulterated and are found bactcrioiogically.Jmpure. Bad milk 
carry the infections of such fell diseases lii:e cholera, typhoid, 
dysentry, diarrhoea, and tuberculosis. The only remedy lies 
in forming co-operative distribution, production and con¬ 
sumption societies as was ort’ce done by 28 wage-earners at 
Rochdale (Read Penson, pp. 99, Vol. II). Buy a cheap oil¬ 
engine by co-operative effort and grind your own flour or 

press your own oil or sugarcane. 

% 

Tinned food for children as substitutes for milk which 
contains no vitamin and inevitably undermines health and 
affects lever, has found great favour in recent times. Pure 
ghee has been substituted by vegetable ghee. 

t ' 

(b) Milk Supply. 

The Calcutta Milk Union Limited records a move 
the right direction. • The village gowalas used to take 
advantage of the helpless population of Calcutta by supplying 
bad milk on their own terms which was mainly responsible 
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foft so high a child mortality in the town. To break the 
monopol){ of the gowalas and to supply cheaper and whole¬ 
some milk the Union was formed. The Corporation of 
Calcutta has granted to the Union a non-recurring subsidy of 
Rs. 50,000 and a loan of Rs. 50,000 free of interest, repayable 
in six years, on condition that the Union should increase 
its yields to 500 mds. a day within three years. With this 
assistance the Union was able to erect a dairy with up-to- 
date plant for the purpose of pasteurising and treating milk. 
The supply of milk has reached more than 150 mds. a day. 
There are six collecting depots in which milk is collected from 
the respectiive neighbourhood and then railed to Calcuitta. 
The membership of the Union has increased from 63 to 71 
Societies and is composed of gowaias or milkmen living in 
the neighbourhood of Calcutta. The existing capital has 
increased from R|. 75,0(X) to Rs. 1,17,961. 

Other Food Araples. 

Strenuous attempts are being made to destroy the 
monopoly conditions of su^ilj^of fish and ghee. It is said 
that the whole fish trade of Calcutta is in the hands of a 
dozen fishermen who make a profit of 500 per cent. 
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APPENDIX 

INDIAN FINANCIAL COMMITTEE REPORT 

by 

if 

Sir Otto Niemeyer 

Sir Otto was appointed by His Majesty’s Government to make 
a financial enquiry'oa certain matters which was reserved by the 
Government of India Act of 1935 to His Majesty in Council to 
determine or prescribe. 

His final rarommendadons may be summarised as follows:— 

(1) (a) That the percentage of income tax to be distributed 
among the provinces should be 50 per cent; 

{Jj) it should be distributed among the provinces in the 
following proportions:— 



per cent 

per cent. 

Madras 

15 

United ]|^ i>vlhces 15 

Bombay 

20 

Central provinces 5 

Bengal 

20 

N. W. Frontier Province 1 

Bihar 

10 

•'* Punjab 8 

Orissa 

2 

Sind • 2 

Assam 

2 



(2) That the percentage of net proceeds of the Jute Export 
Duty to be assigned to the jute-growing provinces should be 62^ 
per cent. 


(3) That the Central Revenues should be charged with the 


following annual grapts-in-aid (subventions). 

Assam 

30 lakhs 

(increased to 47 in the first year 

Orissa 

40 lakhs 



and to 43 in the 2n^ 3rd, 4th 
and 5th year's). 

Sind 

105 lakhi 

(increased to 110 in the first ydir, 
subject to reductions) 

N. W. F. Pro. 

100 lakhs 


United Provinces 

25 lakhs 

(to be reconsidered after 5 years). 






